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THE EXPEDIENCY OF PRESENCE OF THE LAW ENFORCEMENT BODIES
IN THE AREAS OF CUSTOMS CONTROL

Today's complex conditions, caused by the development and growth of globalization processes, political and
legal transformations, informatization and digitalization of many processes related to the transformation of
economic systems, there is an urgent need for an adequate and prompt response of the state to the challenges of
modernity. Taking into account the essential circumstance that today most obf such challenges are converted into
clear or, even worse, latent threats to the national economy, there is an objective need for the existence of an
eﬁective administrative and legal mechanism for the systematic provision of the economic security of the state.

The article is devoted to the issues of highlighting the peculiarities of the organization of interaction between
customs and law enforcement agencies in the process of customs control. It is emphasized that one of the main tasks
assigned to customs authorities is, among other things, prevention and counteraction to smuggling, combating
violations of customs rules throughout the customs territory of Ukraine. It is emphasized that the law enforcement
agencies with which the customs authorities actively interact in the process of performing the tasks assigned to them
by law include: the national police, the Security Service of Ukraine, the prosecutor s ofﬁce service and others. The
main powers of law enforcement agencies enshrined in the Customs Code of Ukraine are systematized. The legal
nature of the competence of law enforcement agencies in cooperation with customs authorities has been studied.
The content of the concept of law enforcement agencies is investigated on the basis of scientific researches and
normative legal acts. The main features of law enj%rcement agencies and their functions are highlighted. The main
Jeature of the concept of law enforcement is its functional purpose — a certain area of activity, tasks, competence and
possession ([gf special powers to protect human rights ancf freedoms, as well as the interests of society and the state.
There are also a numll'))er of characteristics, that are inherent in law enforcement.

Key words: customs authorities, customs control, interaction, powers, law enforcement agencies, fight
against smuggling, customs offenses.
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Introduction

In the conditions of further globalization of world relations,
the confirmation of the direction of Ukraine’s movement towards
decentralizationand deconcentration ofauthority createsnew challenges
and threats. The development of international trade involves the
simplification of customs formalities. One of the ways is to organize on
a single window basis and conduct a preliminary documentary control
by the customs authority. A clear division of powers, the identification
of a technology for joint actions and responsibility for their improper
performance. All this makes the system predictable and transparent.
The need to respect to protect their own national interests emphasizes
the leading role of customs authorities in the process of organizing and
conducting customs control and clearance of goods in accordance with
the chosen customs regime. The issue of counteracting international
crime in the economic sphere, preventing terrorist acts and so on is
possible only in close cooperation with other state authorities, their
coordination and elimination of duplicate functions.

The main thrust of public administration as a function of the state’s
implementation of a managerial process to meet the tasks, functions and
interests of the state (according to Article 3 of the Constitution of Ukraine
the rights and freedoms of the person and their guaranteedetermine
the content and direction of the state activity)is the system of public
administration in general and in its separate components (branches)
that depends on clear hierarchical definition and normative fixing of
boundariescompetences of each level of government.
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Problem statement. During the study of issues related to the theory of public administration, the
supplying of the national security system, the introduction of the latest technologies we are faced with
attempts to mechanize the transfer of experience or hopes and wishes of officials in various areas of public
administration. It causes contradictions or conflicts of interest in the implementation of various bylaws,
which may not comply with the laws for which they are adopted, and not to be in accordance with the
aims their acceptance is declared. In our opinion, the example of such a premature policy is the Cabinet
of Ministers of Ukraine Resolution No. 479 “On the implementation of a pilot project to create conditions
for avoiding customs tax evasion” dated June 20, 2018. The extreme politicization of issues related to the
implementation of customs clearance, the desire to implement reforms for the sake of reforms, or the need
to report on the implementation of reform played a cruel joke with the government.

Analysis of recent research and publications. The essence of state regulation is considered in the
works of Averyanov V., Bityak Yu., Koval L., Komzyuk A., Lukyanets D., Starikov Yu. and others.
The problems of the implementation of customs formalities, harmonization of customs procedures in
accordance with international standards are considered in the works of Garmash Ye., Berezhnyuk I.,
Mazura A., Pryimachenko D., Tereschenko S. and others.

Purpose of the work. To investigate the state of affairs that developed after the adoption of the Cabinet
of Ministers of Ukraine Resolution No. 479 “On the implementation of a pilot project to create conditions
for avoiding customs tax evasion” dated June 20, its impact on the work of customs authorities and units
of the national police.

Presenting main material

The need to respond to the challenges of today, the desire to show the reform process, the understanding
of the inconsistency of existing management models, the ability to emphasize their own significance and
influence on the processes of public administration led to the implementation of a pilot project, legal
assessment of which and expected results from the implementation of which nobody tried to conduct and
evaluate. By the Cabinet of Ministers of Ukraine Resolution No. 479 “On the implementation of a pilot
project to create conditions for avoiding customs tax evasion” dated June 20, the participation of law
enforcement agencies during the customs inspection was introduced.

Rights of law enforcement agencies within the framework of this Resolution:

— Police have the right to stay 24 hours a day in customs control zones at the state border crossing and
in other places of the customs territory of Ukraine, in which the bodies of the State Fiscal Service (SFS)
carry out customs formalities (hereinafter — customs control zones), in order to detect the facts of the
violation customs rules;

— Police officers and officers of the Ministry of Interior have the right to access the Automated system
of customs registration (ASCR) “Inspector-2006”.

Thus, on the site of the State Tax Administration, an algorithm of actions and access of the National
Police to the customs control zones (CCZ) was published in the framework of the access of law enforcement
to the customs control zones.

The mechanism contains two blocks: the access procedure and the round-the-clock stay of representatives
of the Ministry of Interior in the areas of customs control and the possibility of using the Automated
system of customs registration”’Inspector-2006”.

The essence of the first section is as follows.

Officials of state bodies, in this case it is about representatives of the National Police, are in the customs
control zones in accordance with the regime of the zone and with the written permission of the head of the
customs post, and at the points of entry through the state border — also in agreement with the Chief with
appropriate body of the State Border Service.

The national police will inform the customs in writing (the coordinator will be assigned for each one) about
the availability of operative information on possible cases of movement of goods in violation of the legislation.

The basis for conducting an inspection (re-inspection ) of goods, vehicles is a written order in the
framework of criminal proceedings (an exhaustive list of grounds is enshrined in the decree of the Cabinet
of Ministers of Ukraine dated May 23, 2012 No. 467).

Means of photo and video fixation will be applied during the inspection (re-inspection) on the initiative
of law enforcement authorities.

The act about the inspection (re-inspection ) will contain information about the persons who were
present at the time of the inspection and their signatures.
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As for the second block of the algorithm of action, an agreement on granting access to the Automated
system of customs registration “Inspector-2006” is concluded between the State Fiscal Service and the
Ministry of Interior.

In addition, the fiscal service has already received a list of officials of the National Police, which will
be granted the right to be in the customs control zones.

Consequently, the mechanism of joint action involves responding exclusively within the framework
of the current legislation. The actions of law enforcers will not hinder customs registration and will not
lead to unreasonable delays. All decisions will be aimed at detecting violations of customs rules and
smuggling.

Nowadays the management of the SFS has directed the List of National Police staff of the Department
of National Economy of the National Police of Ukraine to the Customs. The list provides access to the
ASCR Inspector and unhindered round-the-clock access to the customs control zone for each Customs
SFS separately.

During this “pilot project” policemen have the right to stay 24 hours a day in customs control zones at
checkpoints across the state border and elsewhere in the customs territory of Ukraine, in which the bodies
of the State fiscal service carry out customs formalities, in order to identify the violation of customs rules.

It is clearly defined in Article 19 of the Constitution of Ukraine that public authorities, their officials
are obliged to act only on the basis, within the limits of authority and in the manner provided for by the
Constitution and laws of Ukraine (the provision in part two of Article 19 is given an official interpretation
in accordance with the Decision of The Constitutional Court of Ukraine of 16 April 2009 7-rp / 2009).

Article 8 of the Customs Code of Ukraine states that the state customs is carried out on the basis of
the exclusive powers of the bodies of revenue and duties of Ukraine. It is emphasized by Article 318 that
customs control is carried out exclusively by the bodies of revenue and duties so the legislator directly
prohibits persons who are admitted to the customs control zone to interfere with officials of the customs
(customs post) who carry out customs control and customs registration as well to take any actions as
for the goods, vehicles, and also other persons who are in the zone of customs control, unless otherwise
provided by law.

In accordance with Article 320 of the Customs Code of Ukraine, the forms and volumes of control
sufficient to ensure compliance with the legislation on state customs matters and international treaties of
Ukraine in the customs registration are selected by customs (customs posts) on the basis of the results of
the system’s application risk management. It is not allowed to determine the forms and volumes of customs
control by other state authorities, as well as the participation of their officials in the implementation of
customs control. Article 336 of the Customs Code of Ukraine defines customs registration as one of the
forms of customs control. In accordance with part five of Article 338 of the Customs Code of Ukraine,
except the cases specified in parts two and four of this article, inspection (re-inspection) of goods, vehicles
of commercial purpose may be carried out if there is sufficient evidence to consider that the movement
of these goods, vehicles through the customs border of Ukraine is carried out outside customs control or
with concealment from customs control, including in the case of obtaining relevant official information
from law enforcement agencies.An exhaustive list of sufficient evidence is determined by the Cabinet of
Ministers of Ukraine. The list of evidence was approved by the decision of the Cabinet of Ministers of
Ukraine dated 23.05.2012 N 467 “On approval of an exhaustive list of evidence for the inspection (re-
inspection) of goods, vehicles of commercial purpose by the customs authorities of Ukraine”. Item 14 of
the exhaustive list approved by this resolution, the basis for conducting inspection (re-inspection) of goods,
vehicles of commercial purpose, determined receipt in accordance with the established procedure from
law enforcement agencies information on the movement of goods and vehicles of commercial purpose in
violation of the requirements of the legislation on the state customs. In accordance with Articles 482, 483
of the Customs Code of Ukraine, information received from law enforcement agencies must be such that
it allows its recording, identification and processing; it must contain data sufficient to form the conclusion
about the movement of certain goods, vehicles with signs of violations customs rules. In accordance with
Article 332 of the Customs Code of Ukraine, movement through the borders of the customs control zone and
within this zone by the officials other than customs, territorial bodies of the central executive authority, which
ensures the formation and implementation of state tax and customs policy, as well as officials state bodies
which do not carry out the types of control specified in the first paragraph of Article 319 of the Customs
Code of Ukraine shall be adhered to with the regime of the customs control zone and shall be allowed only
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with the written permission of the head of the relevant customs (customs post) or the person performing his
duties, and in zone customs control located at the points of entry through the state border of Ukraine — in
addition, in agreement with the head of the relevant body of state border guard. Each decision on admission
to the customs control zone should have an individual character and one-time action.

The Laws of Ukraine “On the Security Service of Ukraine”, “On National Police”, “On Operational
Investigative Activity”, “On the Organizational and Legal Foundations of Combating Organized Crime”
do not provide the direct involvement of personnel of the bodies whose activities are regulated by these
laws carrying out customs control and registration. In accordance with Article 1 of the Law of Ukraine
“On Organizational and Legal Foundations of Combating Organized Crime”, organized crime refers to a
set of crimes committed in connection with the creation and operation of organized criminal groups. The
types and crime signs, as well as criminal measures against the perpetrators of such crimes, are established
by the Criminal Code of Ukraine. In accordance with article 12, paragraph 4 (a), when carrying out the
fight against organized crime, members of special units under the written order of the head of a special
unit have the right to enter checkpoints across the state border of Ukrainian customs upon presentation of
the service official identification. The above rule relates solely to the implementation of measures aimed
at combating organized crime and does not provide for the right to enter and stay in customs control
zones. Section XXI, paragraph 3, of the Customs Code of Ukraine “FINAL AND TRANSITIONAL
PROVISIONS” stipulates that the Laws of Ukraine, acts of the Cabinet of Ministers of Ukraine, normative
acts of the central executive body, which ensure the implementation of the state policy in the field of state
customs, and other central executive authorities, adopted in pursuance of the laws of Ukraine on the issues
of state customs matters before the entry into force of this Code, and normative legal acts that are used
in applying the norms of laws on state customs (including acts of legislation of the USSR), are applied in
a part that does not contradict this Code until the adoption of corresponding acts in accordance with the
requirements of this Code. Paragraph 9 of the same Section stipulates that changes to the Customs Code
of Ukraine may be introduced only by the laws on amendments to the Customs Code of Ukraine, namely,
amendments introduced only by the VerkhovnaRada of Ukraine, and not by any Resolution of the Cabinet
of Ministers of Ukraine. In accordance with part 1 of Article 30 of the Customs Code of Ukraine, officials
and other employees of the bodies of revenue and duties who have taken unlawful decisions, committed
wrongful acts or afford omissions, including for personal mercenary purposes or in favour of third parties,
bear criminal, administrative, disciplinary and other liability in accordance with the law.

At the same time, Article 23 of the Law of Ukraine “On National Police” defines an exhaustive list
of police powers, among which there are no powers to “identify the facts of violation of customs rules”,
which is indicated in the text of the said resolution as the purpose of police officers stay in customs control
zones. In accordance with Article 24 of the same law, the execution of other (additional) powers may be
entrusted to the police solely by law.

The basis for a legal conflict is stipulated by the provisions of Article 8 of the Law of Ukraine “On
National Police”, which states that the police are acting solely on the basis of, within the limits of authority
and in the manner prescribed by the Constitution and laws of Ukraine. A policeman is prohibited from
doing criminal or explicit illegal instructions and orders. Instructions, orders and assignments of supreme
bodies, executives, officials and officers, service, political, economic or other expediency can not be the
basis for the police violation of the Constitution and laws of Ukraine.

Thus giving the police the right to be around the clock in the customs control zones, not defining their
duties or tasks and not giving them any legal authority, in effect forcing them to take actions outside the
current legislation.

One particular danger is the admission of law enforcement officers with uncertain powers to the
databases of revenue and duties bodies that contain information related to the state customs. In accordance
with Article 11 of the Customs Code of Ukraine, this information may be used by them solely for customs
purposes and can not be disclosed without the consent of the entity, persons or the authority that provided
such information, in particular, to third parties, including other public authorities, except cases determined
by this Code and other laws of Ukraine.

Special attention should be paid to the Resolution of the Cabinet of Ministers itself dated June 20,
2018, No. 479.

In accordance with Article 117 of the Constitution of Ukraine and Part 1, Article 49 of the Law of
Ukraine “On the Cabinet of Ministers of Ukraine” the Cabinet of Ministers issues binding acts — decrees
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and orders. In accordance with paragraph 29 (2) of Chapter 1, Section 4 of the Resolution of the Cabinet
of Ministers of Ukraine No. 950 dated 18 April 2007 “On Approval of the Regulation of the Cabinet of
Ministers of Ukraine” Decrees of the Cabinet of Ministers are issued in the following areas: approval of
the provision, statute, order, regulation, rules, methodology and others cases when public relations require
legal regulation; approval, acceptance or accession to an international treaty.

Each legal act issued by public authorities must contain mandatory requisites and normative techniques.
Thus, it is established by the Resolution of the Cabinet of Ministers of Ukraine dated 6 September 2005
No. 870 “On adoption of the Rules for the preparation of draft acts of the Cabinet of Ministers of Ukraine”,
namely, in accordance with paragraph 11 the draft resolution consists of the title, introductory and decree
and, if necessary, applications.

The title of the draft resolution should be concise and reflect the main content of the act.

In the introductory part of the resolution: the purpose of the adoption and (or) an act of legislation,
according to which or in the performance of which the resolution is adopted, is determined (in a concise
form); it is stated: “The Cabinet of Ministers of Ukraine decides:”. For example: In order to improve the
order of realization of military property, provision of housing for servicemen of the Armed Forces and
in accordance with Article 101 of the Law of Ukraine “On the State Budget of Ukraine for 2005, the
Cabinet of Ministers of Ukraine decides:.

As you can see, the Resolution of the Cabinet of Ministers of Ukraine No. 479 dated June 20, 2018
does not have an introductory part at all, which in turn violates the rules of rulemaking and the Resolution
of the Cabinet of Ministers of Ukraine No. 870 dated September 06, 2015. In general, the goal of the
adoption of the document and in implement of which act of law this resolution was adopted is not known.

In addition, in accordance with paragraph 14 of the Resolution of the Cabinet of Ministers of Ukraine
No 870 dated September 06, 2015, the decree of the resolution must contain: legal provisions; concrete
instructions to subjects of public relations in the relevant area; conditions and procedure of other resolutions
(separate norms); links to attachments (if they are available); norms related to the entry into force of the
resolution (separate norms). If necessary, the body (bodies) of the executive power or the official (persons)
exercising control over the implementation of the resolution is determined.

However, in the Resolution of the Cabinet of Ministers no. 479 dated June 20, 2018, the following is
stated in the decree: “To approve the proposal of the Ministry of Interior, the Ministry of Finance and the
State Fiscal Service regarding the implementation of the pilot project on creation of conditions to avoid
tax evasion from June 21, 2018 to December 31, 2018 (hereinafter referred to as the pilot project).”

That is, this regulation contains no normative provisions , as the normative provisions can be considered
as new norms that regulate the new legal relations and do not contradict the provisions of the current
legislation of Ukraine. But only some kind of agreement between the Ministry of Interior, the Ministry of
Finance and the State Fiscal service and their proposals are mentioned.

Conclusion

Taking into account the above, we note that the adoption of the Resolution of the Cabinet of Ministers
of Ukraine is premature without proper preparation, examination, discussion and substantiation. Reports
of the results of the experiment were not made public, the method of their calculations is unknown. The
development of the concept of reforming customs authorities can be the subject of further research.
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Y cknaonux ymosax cvo2o0enns, 3yMOGREHUX PO3GUMKOM i 3DOCIAHHAM Npoyecis 21obanizayii, NoMmuKo-npagoeux
mpancgopmayitl, inghopmamusayii ma yughposizayii bacamvox npoyecis, nos sI3aHux i3 MpancHOPMayicto eKOHOMIUHUX
cucmem, HOCMA€E HA2ATbHA NOMPeDa 6 A0EK8AMHOMY A ONEPAMUSHOMY PeazyBaHHI 0epiCasu Ha BUKIUKYU CYUACHOCTII.
Bpaxoeyiouu my cymmesy 00cmaguny, wo cb0200Hi OLTbUicmb MAKUX BUKTUKIE NePemBOPIOEMbCs Ha A6HT abo, wjo
we 2ipuie, NPUXOBAHT 3a2P0o3u HAYIOHATLHIL eKOHOMIYI, ICHYE 00 €KMUGHA HeOOXIOHICMb ICHYBAHHS eEKMUBHO20
AOMIHICMPAMUBHO-NPABOBO20 MEXAHIZMY CUCTEMHO20 3A0e3neYeHHs eKOHOMIYH020 De3neKu 0epacagu.

Cmamms npucesuena RUMAaHHAM 8UCBIMLEHHS 0COOTUBOCEN Op2aHi3ayii 83aEMO0ii MUMHUX MA NPABOOXOPOHHUX
opeanie y npoyeci 30itliCHeH s MUmHo20 Konmponio. Hazonowyemucs, wo o0HuM i3 OCHOBHUX 3A80aHb, NOKIAOEHUX
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HQ MUMHI OpeaHu, €, 30Kpema, 3anobieanHs ma npomudis KoHmpadaunoi, 6opomvdA 3 NOPYUWIEHHAMU MUMHUX
npasun Ha 6cili mumuiti mepumopii Ykpainu. Haconoutyemvcs, wo 00 NpagoOXOPOHHUX Op2aHis, 3 SKUMU
MUMHI OPeaHU AKIMUBHO 63AEMOOIIONb Y NPOYeci BUKOHAHHA NOKIAOCHUX HA HUX 3AKOHOOA6CHMBOM 3a60aHb,
Hanexcams: Hayionanona noniyis, Cnyscoa besnexu Yxpainu, npoxypamypa ma inuii. Cucmemamusz08aHo OCHOGHI
NOBHOBAIICEHHSL PABOOXOPOHHUX OpeaHis, 3akpinieni 6 Mummnomy xodexci Yxpainu. Jlocniooceno npagogy npupody
KoMHnemenyii npasooXopoHHIUX Op2aHig y 83acmMo0ii 3 MumHumu opeanamu. Ha ocnosi naykosux docioscens ma
HOPMAMUBHO-NPABOGUX AKMIE O0CTIONCEHO 3MIC NOHAMMS NPABOOXOPOHHUX Opeais. Buceimieno 0cHOGHI
O3HAKU NPABOOXOPOHHUX Opeanie ma ix (hyukyii. OCHOBHOK 03HAKOK NOHAMMS NPABOOXOPOHHOL OIsIbHOCHI € IT
yHKyionatbHe npUsHAYeHHs — NeeHa chepa OisLIbHOCMI, 3A60aHHS, KOMNemeHYis ma 6ON00IHHA CNeyiaIbHUMU
NOBHOBACEHHAMU W00 3AXUCTY NPAs i 60000 MOOUHU, A MAKOXC iHmepecig cychinbemea i 0epcas. IcHye
MAKOJHC HU3KA XAPAKMEPUCTUK, AKI NPUMAMAHHT NPABOOXOPOHHUM OP2AHAM.

Kuio4oBi c10Ba: MUTHI Opranu, MUTHUI KOHTPOJIb, B3a€EMO/Is, TOBHOBAXEHHS, IPAaBOOXOPOHHI OpraHu,
0opoTr0a 3 KOHTPaOaHA0I0, MUTHI IPABOTIOPYIIICHHS.
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