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MPE3YMIIISI HEBUHYBATOCTI: IHTET'PAJIBHA IPABHUYA 3ACAJIA
TA ii BACTOCYBAHHS Y PA3I BUKOHAHHS ®YHKIIII 3AXUCTY

Y emammi npoananizosarno konyenmyanoti npoiemu 600CKOHANEHHA I0PUOULHOT BUSHAYEHOCTI Npe3yMN-
yii Hegumyeamocmi ma ii 3aCMOCY8aHHA Y A3l UKOPUCTAHHS THCMUNTYNI8 NPABHUYOI 0OnoMozau i 3axucny 8
KPUMIHATILHOMY NPOBAOCEHH. Buceimneno wiiaxu 600CKOHANEHHS Ma 2apMOHI3aYii 3aKOHO0A6CMEa, YCYHEHHS
10PUOUYHUX KOTI3Ill, 3a0e3neyents 0I€60Cmi NPUHYUNY NPe3yMIYIi HeGUHYBAMOCIT A THCMUMYMY 3AXUCTY.
KimiouoBi cioBa: npunyunu npaga, npesymnyis HeguHy8amocni, npasosa OOKMpUHa, 3axuc.

V. M. Tertyshnik. Presumption of innocence: the cumulative legal ambush and its application in
performing the function of protection

This article analyses the conceptual problems of improving the legal certainty of the presumption of inno-
cence and its applications when using the institutions of legal assistance and protection in criminal proceedings.
Highlights the ways improvement and harmonization of legislation, legal conflicts, ensure the effectiveness of
the principle of the presumption of innocence and the Institute.

The official recognition of a person very guilty of an indictable offence the court verdict on the accused
cannot treat him as guilty. Publicly, the media or official documents, it cannot be argued that the suspect is a
criminal. The name of the individual who is detained is suspected or accused of committing a crime, may be
issued only when the entry into legal force court verdict against her.

In the decisions of the ECHR “Fatulaev against Azerbaijan”, “Dovzhenko against Ukraine”, “Allenay
de Ribemon against France” the Court determines that the presumption of innocence prohibit representatives
of power prematurely to express an opinion concerning the culpability of a person before it is proven in judicial
proceedings. The Court stresses that it should fundamentally distinguish messages that someone suspected of
committing a crime, that person has committed a crime (decision in the case “Ismoilov and others v. Russia”).

In cases of ad cases of suspected leaders of the law enforcement bodies the criminals before the recognition
of the Court their guilty, such officials may be declared a civil claim for compensation of moral damage. Under
such circumstances, most such officials are interested in a position in the case of persons and shall be subject to
disqualification from participation in the case. They obtained the evidence are questionable in terms of their ad-
missibility to the case and reliability. In case of doubt, the case is decided in favor of the defendant or respondent.

Taking into account the legal positions of the ECHR, the constitutional principles of Justice, norms of
international legal acts, the need to provide the pain clear legal definition of the principle of the presumption of
innocence and the consequences of its violation.

Key words: principles of law, presumption of innocence, legal doctrine of protection.

HocTtanoBka nmpodaemu. EQexTHBHICTD CYTIOYMHCTBA 3HAYHOIO MipOIO 3aJISKUTH Bi PO3Y-
MiHHS, 9ITKOTO BU3HAUCHHS Ta JOTPUMAHHS MPUHIIHINB TIpaBa B3arajli i MPUHIUIY MIPe3yMIIii He-
BHHYBAaTOCTi 30KpeMa, 9OT0 OpaKye CydacHii IOpUINIHINA TPAKTHIII.

AKTyaJbHICTH JOCTIKYBaHOI TEMH 3yMOBJIEHA HOBUMH 00epTaMH KOHCTUTYIIIHHOI Ta Cymo-
BO-TIPaBOBOi peopMH, HEAOCKOHANICTIO YMHHUX 3aKOHIB, HAsBHICTIO MPUKPUX MOMIUIOK CIiTI01
1 CyIOBO1 MMPAKTHKH, HEJOCTATHIM aHAJIi30M IIPOOIeM MPaBHIYOI TisSUTBHOCTI y chepi MpaBOCYIAS.

AHaJi3 ocTaHHiX gocaimxkenb i mydaikaunii. Temi peamizariii MpUHIUITY MPE3yMIIIii HEBH-
HYBaTOCTI y KpUMIHAIFHUX MPOBAKEHHIX MIPUIUIAETHCS IEBHA yBara MociigHuKiB. OQHaK HasSBHI
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myOJTiKaIlii He po3B’sI3yI0Th MPo0IeMy, a IIBHUIIC YTBOPIOIOTh (PyHIAMCHTaIbHY 0a3y IJIs MoJalib-
IIOTO T1 JJOCITIPKEHHSI.

MerToro cTaTTi € BU3HAYCHHS IUISIXIB TapMOHI3allii JOKTPHHY 1 MPAKTHKX 3aCTOCYBaHHS Tpe-
3yMIIIi] HEBHHYBATOCTI Y KpUMIHAJIBHOMY POLECI.

Buxian ocHoBHoro marepiainy. [Ipe3ymmiisi HeBUHYBaToCTi Oepe I0YaToK 31 3BUYAEBOTO
npaBa Ta MyJIpocTi Hanroro Hapony («He milimaBim, He KaxkH, 110 31101y, «He crimm kaparu, cri-
I BUCITyXaT», «He 3a Te BoBka 0’10Th, 1110 BiH CipHii, a 3a Te, 0 BiBIIO 3’iB»). [Ikepenamu npe-
3yMIIIii HEBUHYBATOCTI MOXKITUBO BBKATH 1 TIOJIOXKEHHSI PUMCHKOTO TIpaBa, HapuKian: Ei incumbit
probatcio, qui dicit, non qui negat. — «Tsrap 10Ka3yBaHHs JICKUTh Ha TOMY, XTO CTBEPIIKYE, a HE Ha
TOMY, XTO 3arepeaye»; In dubio pro reo. — «Y pa3i CyMHIBIB clipaBa BHPIIIYETHCS HA KOPUCTH ITiJI-
CYIIHOTO YH BIJIIOBiTauay.

HuHi OCHOBHI TOCTYJIaTH MPE3yMITIiT HEBUHYBATOCTI 3aKPIIJICHO B MIKHAPOJHUX MTPABOBUX
akrax. Tak, crarrs 11 3aranpHoi neknapanii npaB i cBoOox JroanHKu Bu3Havae: «KokHa ronnHa,
OOBHHYBau€Ha y BUNHEHHI 3JI0UUHY, MAE NPABO 68ACAMUCS HEGUHY8AMOIO TIOTH, TIOKH ii BUHA HE
Oy/ie BCTaHOBJIEHA B 3aKOHHOMY HOPSIKY HIISIXOM IIPHITIOIHOTO CYJIOBOTO PO3IISIAY, ITi[] 4ac SIKOTO Ti
3a20€3MeUyr0Th YCi MOKITUBOCTI JIJIS 3aXUCTY .

I3 mpuitasTTsiM HOBOT KoHcTHTy1il YKpainu 28 yepBHs 1996 p. 3ailicHeHO 1opuandHe 0popM-
JICHHSI TPUHIIMIY TIPE3yMIILiT HEBUHYBATOCTI OOBHHYBau€HOTO B 3aKOHOAABCTBI YKpaTHH.

Crarrst 62 Koncturyuii Ykpainu, y3araJbHIOIOUM CBITOBUH JIOCBIJI 3aCTOCYBAaHHS ITPUHIIH-
My Mpe3yMIIii HeBUHYBaToCTi, BU3Ha4ae: «Ocoba BBaXKAETHCSI HEBUHYBATOI0 Y BUMHEHHI KPUMi-
HAJILHOTO MTPABOTIOPYILIEHHS 1 HEe MOXKe OyTH Ti/iJaHa KPUMIHAJILHOMY ITOKapaHHIO, TOKH 1 BUHY
He OyJe IOBEJCHO B 3aKOHHOMY TOPSJIKY 1 BCTAHOBJIEHO OOBHHYBaJbHHM BUPOKOM cyay. Hixto
He 3000B’s13aHUI1 JIOBOANTH CBOIO HEBUHYBATICTh Y BUMHEHHI 3110unHy. OOBHHYBaueHHS HE MOXeE
IPYHTYBATHUCS Ha JI0Ka3ax, O/Iep’KaHUX HE3aKOHHUM IIUISIXOM, a TAKOXK Ha MPHUITYIIEHHAX. YCi CyM-
HIBY 1010 JIOBEJICHOCTI BUHU 0COOM TiyMadarhcs Ha 11 KOPUCTh. Y pa3i CKaCyBaHHS BUPOKY CYIy
SIK HETPaBOCYIHOTO Jep)kaBa BiJIIKOAOBYE 3aBJaHy HE3aKOHHUM OOBHHYBAUCHHSM MOpPAJbHY 1
MarepiajgbHy IIKOIY.

Crarts 17 KpumMinansHoro npouecyaibHoro konekey Ykpainu (nani — KITK Ykpainu), peaii-
3yI0YH KOHCTUTYLIHHY 3acaj1y, BCTAHOBIIIOE:

«1. Ocoba BBa)Ka€eThCsl HEBUHYBATOIO Y BYMHEHHI KPUMIHAJIBHOTO ITPABOIIOPYILIEHHS 1 HE MOXKe
OyTH mijIaHa KPUMIHATFHOMY [TOKapaHHIO, JOKU ii BUHY He Oy/ie TOBEICHO Y MOPSIKY, mepeadaue-
HoMy 1uM KozekcoMm, 1 BCTaHOBJIEHO OOBUHYBAJIBLHUM BUPOKOM CY/IY, 1110 HAOpaB 3aKOHHOT CHITH.

2. HixTo He 3000B’s13aHHi JOBOANUTH CBOIO HEBUHYBATICTh Y BANHEHH1 KPUMiHAJILHOTO IIPaBO-
HOpYLIEeHHS 1 Mae OyTH BUITPABIaHUM, SIKIIO CTOPOHA OOBHHYBAYEHHS HE JI0BE/Ie BUHYBATICTh 0COOH
1032 PO3yMHHUM CYMHIBOM.

3. Ilino3pa, oOBMHYBauYEHHSI HE MOXYTh IPYHTYBaTHCS Ha JI0Ka3ax, OTPUMaHHX HE3aKOHHUM
IITSIXOM.

4. Yci cyMHIBH IIOJI0 IOBEAEHOCTI BUHM 0COOM TIyMadyaThcsi Ha KOPUCTh TaKoi 0COOH.

5. IToBomxeHHs 3 000010, BUHA SIKOT Y BAMHEHHI KPUMIHAIBHOTO ITPABONIOPYIIECHHS HE BCTa-
HOBJICHa OOBHHYBaJbHUM BUPOKOM CyIy, III0 Ha0paB 3aKOHHOT CHITH, Ma€ BiJIIOBIIaTH TIOBOJKEHHIO
3 HEBHHYBATOI0 0CO00IO».

BaknuBoro CKJ1aJ0BOI0 YaCTHHOKO MPHUHIMITY MPE3yMIIii HEBHHYBATOCTI € MPHITUC 3aKOHY
IO T€, 1110 BUCHOBKH Cy/y ITPO BUHYBATICTb BIAINOBIZa4a HE MOXKYTh OyTH OOIDYHTOBaHI JI0Ka3aMH,
3M00yTHMH HE3aKOHHUM IIIISIXOM, a TAKOK 000B’SI30K IMOCAJI0BUX OCIO OyIb-sIKOT 3 TiJIOK BIaau 3a-
Oe3reuyBaTu MOBOKEHHS 3 00BUHYBavYyBaHHM, SIK 13 HEBUHYBATOIO 0CO00I0, JIOKH i BUHA Y BUMHEH-
Hi KPUMIHAJIFHOTO TPaBOIOPYIICHHS HE BCTAHOBJICHA OOBHHYBAJIBLHUM BHPOKOM CYIY, 110 HaOpaB
3aKOHHOI CHJIH.
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Saxnagenuii y ct. 62 Konctutyiii Ykpaidu, a Takox 3aKpilUICHHHA Y KPUMIHAIBHO-TIPOLIECY-
AIBHOMY 3aKOHOZIaBCTBI IIPHHIIMIT TIPE3YMIITIiT HEBUHYBATOCTI € CYTTEBOIO FapaHTIEIO BiJl CBABLILIA
MIPAaBOOXOPOHHHX OPTaHiB.

HaBenemo kiacuuHHi 1 MOBYAIBHUM NPUKIIAM, J1OCI aKTyaJdbHUH Uil YKpaiHu, 3 Hamoi He-
JIaBHBOI icTopii. IneTbest mpo cnpaBy Tak 3BaHOTO Jlep)kaBHOTO KOMITETY 3 HaJ[3BUYAHHOTO CTaHY,
KOJIM Ha JIaBi MiJICYTHUX ONMHWJIKCS BUILI 0ca0Bi ocodu konuimaboro CPCP, siki B yMoBax 3arpo3
cenaparusMy 3poOwiIn crpoOy 30eperTH TePUTOPiaabHy IUTICHICTh JCPIKaBU IUISIXOM YBEICHHS Y
KpaiHi HaA3BUYAHHOTO CTaHYy.

Binkpuiu cynose 3acimanss 14 kBiTHs 1993 p., ToJ0BYIOUHI CY/Jsi OTOJIOCHB CKJIaJl CYILY
Ta CTOPOHH TIPOLECy 1 PO3’ICHUB OOBHHYBAauUeHNUM iXHIi IpaBa, 30KpeMa IpaBo Ha BiABIJ CyImiB i
0o0BHHYBaua. Y 3B’SI3Ky i3 UM KOJMIIHIN TOJIOBA 3aKOHO/IABUOTO OPraHy, JOKTOp IOPUANYHUX HayK
Amnaromniit JIyk’siHOB, sikuil y 1iboMy cysi iepeOyBaB y craryci HiJICYJHOTO, TT0/IaB IUBLUILHHIA MO30B
10 ['eHepanbHOTO MPOKYpopa sIK 0OBUHYBayYa 1 3asiBUB TaKe:

«IIpokypop He MOKe OpaTH y4acTi y IPOBaPKEHHI y CripaBi 1 1l CyoBOMY PO3IVISIL Ta ITiIsi-
rae BiZIBOY, SIKIIIO BiH 0COOMCTO MPSIMO UM OTIOCEPEIKOBAHO 3alliKaBIeHUH y 1iil cripaBi. Mix TUM
['eHepanbHMIA TIPOKYPOP BHACIOK PsITy BUMHEHUX HHUM Jiif OIIMHUBCS caMe B TaKii CUTYalIlii.

I'enepanpauii poxypop CTenaHKoB i IiAIopsAKOBaHI HOMY MPOKYpOpH, 3a0yBIIHN PO Tpe-
3yMIILI0 HEBUHYBATOCTI, 3 IEPIIUX KPOKIB OCYIOBOTO PO3CIIiAYBaHHS CTAIN CTBEPXKYBATH, IO 5
€ «3JIOYMHIIEM» 1 1110 101 MOsI (TaK caMo, SIK 1 J10JIsl MOiX TOBAPHILIIB) yKe «BUPIIIEHa, 1[0 HAM yKe
«HIKOJIM HE MITHATUCHY. CXO0XKI 3asiBH POOMIUCH HEOJHOPA30BO HA Pajio, Ha TeleOaueHHi, y TPyKo-
BaHMX 3aco0ax. 3rojom [eHepanbpHuUil MPOKYpOp Ta HOro 3acTYNMHMKH MUK B3araji Ha Oesmpere-
JICHTHHUH y IOPUANYHIN MPAKTHII KPOK: Y BEPECHI MUHYJIOTO POKY BOHH OIYOTiKYBaJIl CTOTUCSYHUM
THUpakeM KHUTY «KpemitiBcbka 3MoBa (BepcCist CIiICTBa)».

OpHak 11e Juie yactuHa npaau. Kuura Oyia nepenana 1o apyky 26 ceprust 1992 p., To6To 32
TPH 3 TIOJIOBUHOIO MICSIIIl JI0 3aTBEpKEHHS | eHepabHUM IIPOKYPOPOM OOBHHYBAJILHOTO BUCHOBKY.
Lle o3Hauae, 1o Bepcis OOBHHYBAauUCHHSI BUHMKIIA HE B PE3YJIbTaTi PO3CIIilyBaHHs, a BIACHE 1€ PO3-
CItiyBaHHs OyJ10 MiZIKOpEHe 3a3/alierib 3a1yMaHii NpOKypopoM 0OBUHYBAJIbHIHN Bepcii.

3BUYaliHO, TaKWil 3MICT KHUTHU JIA€ IIPaBO JIIOASM, SKIi MUMOBOJI CTajH ii HEepCOHaKaMH,
npen’sSIBUTH TIPOKYpOpaM — aBTOpaM MyOITiKallil — Mo30B PO KOMIICHCAIIO KO/, 3aBJaHOl IXHIH
4ecTi ¥ TIJHOCTI.

Taki mo30Bu OyI0 Tpe/’ IBJICHO. Y Pe3yNbTaTi IPOKypop MOKe OYTH 3000B’sI3aHUIT BIIIIIKOAYBa-
TH MOpaJIbHi 30MTKH, SKIIO OyIb-5IKe 3 PO3MIIIEHUX Y KHU31 TBEPPKEHb HE BIJIOBIAAE AIHCHOCTI. <...>

3a TakMX YMOB OUEBHIHO, 1110 [ eHepasIbHuMiA POKypop 1 H0ro 3aCTyITHUK, SIKHIT OY0JINB CITiTdy Opu-
rajiy, CTaji 0co0amu, SIBHO 3alliKaBIeHIMH B pe3yJIbTarax [IbOro MPoLECy, 30KpemMa B ToMy, 00 yci Hajl-
PYKOBaHI HUIMH Y KHH31 BIJIOMOCTI, sIKi TOPOYaTh OOBUHYBAYEHHUX, OYyJIH ITiITBEPIDKEHI LM CyJIoM. <...>

V 3B’43Ky 13 IIMM HAIOJISTAI0 Ha BiJIBOJII BCIX OTOJIOMICHHUX TYT JIEPXKaBHUX OOBHHYBauiB 1 Ha
MIOBEPHEHHI CITPaBU Ha JIOAATKOBE PO3CIIiTyBaHHSD».

Angoxar ['enpix Ilansa, sikuii OpaB ydacTb y wLiil CpaBi SIK 3aXHCHUK OOBHHYBau€HOTO, J0-
TIOBHUB yKa3aHy 3asiBy TaKOIO ITPOMOBOIO:

«CMil0 MPOCHUTH Bac HailyBaKHiIlle ITOCTABUTHCS J0 IIHOTO KIOMOTaHHsS, 00 ChOTOIHI Bep-
HIATHCS ICTOPIst FOpUCTIpYAeHII. [cTopist BITYM3HSHOT 1 CBITOBOT IPaBOOXOPOHHOT MPAKTHKH HE 3HAE
TAKOTO BHIIAJIKy, 0O OOBHMHYBa4 mHepe] Cy[JOM HaJIpyKyBaB LTy KHUTY 3 BUKJIAJCHHSIM (aKTiB,
[0 MTOPOYaTh Y€CTh 1 TiHICTh TPOMAJISH, 5K IIe He 3acymkeHi. Lle Oe3mperieIeHTHUI BUMTAI0K, 1
sl CTBEPIUKYIO, IO TaKi Iii, MOHAWMEHIIIe, MEXKYIOTh 31 3JI0YMHOM. [IpoKypop myOniKye MOXKITUBE 1
HeMOXJIUBE. BiH IpyKye Marepialii cripaBy, BiH 3aBJia€ yiapy 0 3aKOHY 1 BUpakae 3HeBary Jio Ha-
IIOTO Cyay. AJKe BiH TOBOPUTD, 1110 BCE BUPILIEHO, YCE BXKE 3p0O3YMLJIO 1€ 10 TOTO, SIK MU CIJIH TYT,
Y CYIOBOMY 3acCiJlaHHi, 1 CTaJIH PO3IVISLIATH CIIPABY.
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[TocraBre co0i 3anmuTaHHsA: «A 4UM KepyBaBcsi [ eHepaIbHUI POKYpOp, KOJIU IPYKYBaB IO
KHUTY? Moxke, Oa)kaHHSIM CJIaBH, MOXKe, Oa)KaHHSIM TPOIIICH, 111ei, MOXKe, YOTOCh THIITOT0?» AJie MeHI
1Ie HE I[IKaBO — JJIs1 MCHE BaKJIMBE MPABOCYIIA.<...>

Sxmro I'eHepanbHUN MPOKYPOP OCOOKMCTO 3alliKaBIEHHH, HOTO MiJNUC € IOPUIUYHO HIKYeM-
HHM, 1 BU HE Ma€Te Mpasa po3IVIsIIaTH CIpPaBy 13 UM HIAMKCOM TYT, Y Cy0BOMY 3aciaHHI».

VY BKa3zaHil crpaBi MaTepiajn CIIiICTBA B3araji BTPaTWIN JJOKa30BY LIHHICTh, OCKUIBKH iX 30H-
panu ciinyi, siKi nepeOyBajin y CIIy>KOOBii 3aJIe)KHOCTI BiJl 3alliKaBlIeHOT y crpaBi ocodu, a oTxe,
OCTaHHI HE MOXYTh BB)KaTHCS HEYIEPEDKCHUMH, a Pe3yJIbTaTh IXHIX MOIIYKiB HE MOXYTh OyTH
NPUIHATHAME, 00 €KTUBHUMHU 1 JOCTOBIpHUMHU. SIK HACIIJOK, Y Lil cripaBi (MaeMo BiIOMOCTI JIHIIE
CTOCOBHO OJTHOTO 3 OOBHHYBaU€HHX) Cy/l BUHIC BHITPABIYBaJIbHUI BUPOK.

be3yMoBHO, 3rajilaHnii IPUKIIAJ € TOBYATBHUM HE TUIBKH JJIsl MOy THIX IPOKYPOPIB, CIT1TYNX
i CymmiB, a ¥ JUTS aJ{BOKATIB 1 MEPECIYHUX TPOMAJIiH. BiH CBIIYUTH, IK MOJKHA 3HAHHSIMHU TOOOPOTH
HeBiracTBo. Llel mpukiag nokasye BCi TOHKOIII IOPUCTIPYACHIIIT, 1110 € BIYHUMH TpoOIeMaMu Teopii
1 IPaKTUKY f0Ka3iB. BiH — 1€ Ki1acuKa sk MUHYJIOT0, TaK 1 Cy4acHOCTI. YKa3aHa TEeXHOJIOTis 3aXUCTy
MO)ke OyTH YCHIIIHOIO B 6araTboX ChOTOJHINIHIX PE30HAHCHHX IPOIecax.

CropoHa 3aXHCTy B CXOJKUX CITPaBax MOXKE IIOCTaBUTH CIIICTBY «MaT y TpH Xoam». Criouarky
0OBHHYBau€HHH 0/I€ MO30B 0 KEPiBHUKA IIPABOOXOPOHHOTO OPTaHy PO BiAIIKOYBaHHS MOPaIb-
HOI IIKOJM, 3aBJIaHOT IIOPYIIEHHSIM CTOCOBHO HHOTO NPHHIMITY MTPE3yMITii HeBUHYBaTOCTI. Binmo-
BIZIHMI1 KepIBHHK 32 TaKol YMOBHU CTa€ BIJIIOBiaueM 1 3aIlikaBJIeHOO Yy cIipaBi ocoboro. Jlaii kia-
CHYHA CHUTYallisl — BIJIBIJI CJITY0T0, OCKIIBKU BiH ONMHUBCS Y 3QJIS)KHOCTI BiJ] 3aIliKaBJIeHO y CIIpaBi
M0CaI0BOT 0COOH, 1 KJIONOTAaHHS [TPO BU3HAHHS 3/100yTHX HUM JIOKa3iB y CIIpaBi HEJJOMYCTUMHIMHU.

SIk mpuKIIa/ BUINE3a3HAYEHOTO BAPTO HABECTH PillleHHs €BPONENUCHKOTO CyIy i3 MpaB JIOIHU-
HH (nani — €CIUI) y cnpasi «/loxenko npotu Yipaiam» (pimenHs Big 12 ciuns 2012 p.). €CII
YCTQHOBUB MOPYIICHHS MTPE3yMIIIIii HEBHHYBATOCTI BiAMOBITHO 710 11. 2 cT. 6 KoHBeHwii npo 3axuct
TIPaB JIFOJIMHU 1 OCHOBOIOJIOKHUX CBO0O (ami — KoHBeHIIisT), OCKIIBKY 3asBU TOCAI0BUX 0Ci0, sKi
HaJlaBajn 3aco0aM MacoBoi iH(popMarllii KoMeHTapi 100 KPUMIHAIBHOI CIIPaBH 3asBHUKA, MICTHIIH
HEOJTHO3HAYHI TBEPJDKEHHS I110/I0 BUHM y BYNHEHH] IHKPUMIHOBAaHUX HOMY 3JIOYMHIB TOJI, SIK OCTa-
TOYHOTO BUPOKY Y il CIIpaBi yXBajieHO He OyJ0, III0 MOIVIO BIUIMHYTH Ha OLIHIOBaHHS 00CTaBUH
CIIPaBH CY/IOM Ta CIIPHSLIIO MOMIMPEHHIO CePEel IPOMaJICHKOCTI BIIEBHEHOCTI y BUHYBATOCTI 3asiBHUKA.

[Ipote icTopis 1 MpaBOBHIA aHAJI3 ONMCAHUX (DAKTIB MaJIO I KOTO CTAaIH KOPHCHUMH, 00 i
JI0Ci OLTBIIICTD BYATHCS HA YY)KUX TOMMIIKAX.

HemonaBHO npaBooXopoHIll YKpaiHU CTajIH )KepTBAMH IiJPUBY TPAHATH TT1J1 4aC MITHHTY 0115
ctin BepxoBHoi Pagu Yikpainu. MiHicTp BHYTPIIIHIX CIIpaB y»e B TOW CAMUii I€Hb HE TIBKU ONPH-
JIFOJIHUB TIPi3BUIIA BUKOHABIIIB TEPAKTY, a i Ha3BaB BUHHOIO B TOMY, 1110 CTAJIOCs, IEBHY TOJIITHYHY
cuty Ta TiJtijepa. Bigrak BUHHUM OyJ10 Ha3BaHO CIIBPOOITHHUKA HOTO XK BIJOMCTBA, MIHICTp %K€, IFHO-
PYIOUH IPUHIUIT IPE3YMITIiT HEBUHYBATOCTI, OMHUBCS Y POJIi MOKIIMBOTO BiANOBI[a4a, a 3peuITolo,
3a TpaBHJIAMH XKaHPY, 1 B CHTYyallii 3alikaBieHol y crpaBi 0COOM, TOMY CIIJCTBO IIOJ0 BKa3aHOTO
(baxTy HOTO IMiAJTIETTl MOYaIN BECTH KILIBHIIKOY.

Jlo odiuiiiHOro BU3HAHHS O0COOM BHHYBATOI0 y BUMHEHHI KPHMIHAJIBHOTO MPAaBOIOPYIICHHS
0OBHHYBaJbHUM BUPOKOM Cyly 3 OOBMHYBAQYEHHUM HE MOXKHA MOBOJMTHCS, SK i3 BUHHHM, a TaKOX
ny0OiniyHo, y 3aco0ax MacoBoi iHpopmarii uu odiniiHUX JOKYMEHTaX, CTBEPKYBATH, 110 BiH € 3J10-
YHHIIEM (3TiIHO 13 4. 4 ¢T. 296 [{uBimbHOTO KOJICKCY YKpaiHu, iM’s (i3udHOT 0co0H, siKa 3aTpUMaHa,
MiI03PIOETHCS] YK OOBUHYBAYY€ETHCS y BUMHEHHI 3JI0YMHY, MOXKE OyTH ONPWIIIOJHEHE JIMIIE B pasi
HaOpaHHs 3aKOHHOI CHIT OOBHUHYBaJIBHUM BUPOKOM Cyay LIOJI0 HeT).

€CI1JI HeoHOPa30BO BH3HAYABCS 11100 3a00pPOHM BUCIIOBIIOBATUCH PO BUHYBATICTh OCO-
Ou 10 oBesieHHs 11 BUHU Y BCTAQHOBJICHOMY 3aKOHOM mopsiky. Tak, y cnpasi «®aryninaeB npotu
AzepOaiimxkany» (pimennst Bin 22 kit 2010 p.) y pimenni €CILI 3a3naueno: «lIpesymmiist
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HEBHHYBATOCTI, BTUJIeHa y CT. 6 § 2 KoHBeHI1i1, € OHUM 3 eJIEMEHTIB CIIPaBEIIMBOrO KPUMiHAJILHOTO
cynounHcTBa. BoHa 3a00poHsie nmepequacHe BUCIOBIIOBAHHS CaMHUM CYIOM JTYMKH, 110 0co0a, sika
«0OBHHYBAYy€ETHCS Y KPUMIHAJILHOMY 3JIOYMHI», € BUHHOIO JI0 TOTO, SIK 1€ JIOBEJACHO B 3aKOHHOMY
nopsaky. Taka 3a00poHa MOIMIMPIOETHCS HE JIUIE Ha CYIIIB, a i Ha 1HIINX NPEICTABHUKIB BIIa .

VY cnpasi «Aiutene ae Pibemon npotn ®paHiiii», e 3asBHUK CKap KUBCS Ha MOPYIICHHS Npe-
3yMITLiT HEBUHYBATOCTI MiHICTPOM BHYTPIIIHIX CIIPaB, SIKKI 3pOOHB ITyOIIuHY 3as1BY 13 TBEPPKSHHSIM
npo BHUHYBaTicTh 3asiBHHUKaA, €CILJI BKasye, 1110 «3as1Ba PO BUHYBATICTh, 3 OTHOTO OOKY, CIIOHYKaja
IPOMaJICHKICTh TIOBIPUTH B Hel, a 3 IHIIOTO — BHUIIEpe/Kaia OLIHKY (aKTiB CIIpaBH KOMIIETEHTHUMH
cynasivmu. OTxe, opyiieHHs 1. 2 ¢t. 6 Kousentii BigOymocs». Taky npaBoBy mo3utiiro €CITI miz-
TBEP/UB 1 B pillleHH] y crpasi «/loxenko nporu Ykpainm» (2012 p.).

VY cnpasi «lllarin npotu Ykpaiam» (3asBa Ne 20437/05, pimenns Bin 10 rpymaas 2009 p.) 3a-
SIBHUK CKap>KUBCSI, 1[0 BUCJIOBIIFOBAHHSI PO HOTO BUHY, ONPUIIFOIHEH] B 3ac00aX MacoBoi iHpopma-
1ii TOCaJJOBUMHU 0CO0AaMU JePIKaBHUX OPTaHiB JI0 TOTO, SIK HOTO OYJI0 3aCYIKEHO CYJOM, BILTHHYIH
Ha IPOMAJICBKY AYMKY Ta Harepes BU3HAYMIM pe3yibTar BupimenHs cipasu. €CIIJI Haromocus Ha
TOMY, SIK BKJIMBO J€P’KaBHUM I10CAJOBUM 0C00aM TOOMpATH CJIOBA, IyOJIiKYIOUH CBOT 3asiBH LIE 10
CYIOBOTO PO3IVISITY CIPABH, MOPYIICHOI IPOTH O0COOH, Ta BU3HAHHSI ii BHHHOIO B TOMY YH IHIIIOMY
3504MHI (IUB. pimeHHs y cnpasi «/{akrapac npotu JIuten»).

TakuM 4YMHOM, MOTPIOHO NMPHUHIMIIOBO PO3PI3HATH MOBIJOMIICHHS PO T€, IO KOTOCH JIMIIE
MiI03PIOIOTh Y BYMHEHHI 3JI0YHMHY, Ta YITKY 3asBY, 3p00JIeHY 32 BiICYTHOCTI OCTaTOYHOTO BHUPOKY,
po Te, 10 0co0a BUMHMIIA 31104YHH (AuB. pimeHHs Bix 24 kBiTHs 2008 p. y cnpasi «Icmoinos Ta iHnm
npotu Pocii»). €CILJ naromomrye, mo myHKT 2 cT. 6 KoHBeHIi He MO)Ke 3aBaJIUTH BiAMOBIIHUM
opranam iH(opMyBaTH rpoMaJCbKICTh PO MEepedir PO3CIiyBaHHs Y KPUMIHAIBHUX CIIPaBax, ajKe
IIe CyMepeyrio Ou MmpaBy Ha CBOOOY BUPaKCHHS MOIVISIIIB, nporoyomeHomy cT. 10 Konsenmii. Ox-
HaK BiH 3000B’s13y€ POOUTH 1€ 3 YCi€F0 HEOOX1THO 00CPEIKHICTIO Ta 00AUHICTIO, 00 JOTPUMATHUCS
MPUHIUITY MTPE3yMITIi] HEeBUHYBATOCTI.

JloTpuMaHHs MPUHIKIY Npe3yMIINii HEeBUHYBATOCTI € aKTyaJIbHUM JJIsl CTOPOHH 3aXHCTy B
PI3HHX acmeKTax: Ho-meplie, JUIs aHalli3y JOCTaTHOCTI Ta JOIYCTHUMOCTI CUCTEMH JI0Ka3iB CTOPOHU
OOBHHYBau€HHSI; TO-Jpyre, B aCIeKTi 0OIPYHTOBAHOCTI IOPUIMYHUX PIIIEHb CIIITYHX; [O-TPETE, B
aCIIeKT] 3a0e3MeUeHHs] HaJIe)KHOTO MTOBO/PKEHHS 3 ITiI03PIOBAaHMM; 10-4ETBEPTE, B aCHEKTI aHaIli3y
Jii mocaoBuX 0Ci0 11010 PO3TOJIOIISHHS Y1 ONPHIIIOAHEHHST MaTepialliB KpUMiHAJIBHOI CIIpaBU Ta
KOHCTaTawil GpakTiB MI0/10 POJIi OKPEMHX ITiT03PIOBAHUX Yy KPUMIHAJIBHUX POBA/KEHHSIX.

OmOyncMen Ykpainu 3a3Hadae: «OCTaHHIM YacoM HasBHI HEITOONWHOKI BUIAJKK TOIIMPEH-
HSl T10CaJJOBUMH 0CO0aMH MPABOOXOPOHHHX OpraHiB pizHoro piBHg y 3MI indopmarii, sika cBoiM
3MICTOM TOPYIIY€E MPUHIMI NPe3yMIILii HEBUHYBATOCTI OCOOM Y BUMHEHHI KPUMIHAIBHOTO MPaBO-
MOPYIIEHHS; MOPYILIECHHSIM NPE3yMITLii HEBUHYBATOCTI € ITyOJIiYHI BUCIIOBIIOBAHHS PO BUHYBATICTh
JI0 3aBEpILICHHS CY/Y, a IHKOJIM HaBiTh 1 J10 OQIlifHOr0 OOBHHYBauSHHS; IPUHIIMAI MIPE3yMIILii He-
BUHYBATOCTI 0COOM MOPYIIYETHCS, KOJIM ONPWIIIONHEHHS iHpopMallii CTOCOBHO HEl Mae ImyOiaHuii
xapakTep, odiriiina ocoda, 30KkpeMa CIIiuui, MPOKypop ado Cy/lisl, BBAKAE TaKy JIOIUHY BUHHOIO,
a TakoXX KOJM 0CcoOl 3amloJlisTHO IIKOMY, sika MOYKEe OyTH 3aB/aHa MOMHJIKOBMM BHU3HAHHSM ii BHH-
HOI0, 0COOJIMBO OepyuH JI0 yBaru «peryTaiiiiHi» Ta colianbHi HacaiIku (TaHb0y, OCy/] y CyCIIBCTBI
Tomo)» [17].

J10 KepiBHHKIB IPaBOOXOPOHHHX OPTaHiB y pa3i HOMHIKOBOTO OOBHHYBauSHHSI OKPEMUX IIiJI-
03pIOBaHUX (Ha3WBaHHS 1X 3JIOYMHILIMH III€ 10 BU3HAHHS CYIOM iX BUHHAMH, Oe3anessiiiHuX 3asB
II0JI0 JIOBEIEHOCTI IXHhOT BUHM O€33allepeYHUMH JI0Ka3aMH TOII0) MOXKE OyTH 3asBICHUN [IUBLIb-
HUH [T030B TPO BIJIIIKOIyBaHHS MOPAJILHOT IKO/W. 32 TAKMX YMOB HE TUIBKH caMi OCa/I0BIIi OIHUHSI-
I0ThCsl y CTAHOBHIII 3alliKaBICHNUX Y CIpaBi oci0, a i 10 ciniauux, siKi nepeOyBaroTh y IX MiJIerIocTi,
CTOPOHOIO 3aXUCTY MOXKYTh OyTH 3asBJICHI MPETEH3Ii 00 HEeYIepeIKEHOCTI. BiamnosinHo, 10 oTpu-
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MaHUX TaKHMH CJIIJYUMH JI0Ka31B BUCIIOBIIOIOTHCS, IOHANMEHIIE, CyMHIBH IIOJI0 IX JOIYCTUMOCTI
Ta goctoBipHOCTI. Binrak /n dubio pro reo — «3a HassBHOCTI CyMHIBIB CIIpaBa BUPIIIY€ETHCSI HA KO-
PHCTB MiZICYJHOTO YH BiAMOBIa4Ya.

BucHOBKH 3 JT0CTiZKeHHSI i MePCNeKTHBH MOAAJIbIINX PO3BiIOK y IbOMY HampsiMi.
KoskeH 13 MpUHIMITIB TIpaBa Ma€ CBOIO JOKTPHHAIBHY CYTHICTb 1 TPaBOTBOPYY HiHHICTH. OfHAK pa-
30M y35TI BOHH CT@HOBIISITH IUTICHY CHCTEMY TapaHTiil iICTUHH, 3aXHCTY MpaB i CBOOOJ JIIOIMHU Ta
3a0e3MeueHHs CIIPaBeUTMBOCTI MPABOBITHOCHH.

3 ypaxyBaHHSIM KOHCTUTYIIHHUX MPUHIMIIB NPaBOCYIIs, HOPM MDKHApOJIHUX aKTiB, Hpa-
BoBux no3uuiii €CIIJI Ta cyuacHoi cymoBOi NpakTUKK i HAyKOBOI JTOKTPHHU TOTPIOHO CTBOPUTH
IHTErpaTUBHY MOJICIIb Ta YIOCKOHAJIUTH IOpUANYHE BH3HAUCHHs npe3ymiii HeBuHyBarocTi B KIIK
VYkpaiHn.

[Ipononyemo crartio 17 KIIK Ykpainu BUKIACTH TAKUM YHHOM:

«1. HixTo He Moke OyTH BU3HAHWI BUHYBAaTUM Yy BUMHEHHI 3JI0YMHY, a TAKOX IMiJJaHU KpH-
MiHaJbHOMY NIOKapaHHIO, 1HAKIIIE SIK 32 BAPOKOM CYITy 1 3TiZHO i3 3aKOHOM.

2. O0BuHYyBauyeHHH (TiACITIIHUHN, MiZCYAHUI) HE BBAKAETHCS BUHYBATHM, JIOKH HOTO BUHY HE
Oyze J0BesieHO B TepeadadeHoMy 3aKOHOM IOPSIKY 1 BCTAaHOBJICHO BUPOKOM CyIy, IO HaOpaB 3a-
KOHHOI CUJIU.

3. O00B’5130K YCTaHOBJICHHS IOPUIMYHO 3HAYYIIUX OOCTaBHH CIIPABU MOKIAIA€THCS Ha CIIiJ-
4Oro, JIETEKTHBA, NMPOKypopa, cya (cyamo). Henaganus oco0oro mgoka3iB CBOET HEBUHYBATOCTI 3a
JKOJTHUX 00CTaBUH HE MOXe OyTH BUTIIYMaueHO SIK J0Ka3 BUHH.

4. He nomyckaroThCs HisIKI yTOAW PO BU3HAHHS BUHM Ta CIPOLICHHS CYJIOYNHCTBA y pa3i BU-
3HAHHS I1JICYJHAM CBO€T BUHYBATOCTI.

5. HixTo He 3000B’s13aHNI1 JOBOIUTH CBOIO HEBUHYBATICTh Y BANHEHH] KPUMIiHAJIBHOTO ITPaBO-
HOpYLIEHHS | Mae OyTH BUITPABIaHUM, SIKIIIO CTOPOHA OOBHHYBAYEHHS HE JI0BE/Ie BUHYBATICTh 0COOH
1032 PO3yMHHUM CYMHIBOM.

6. [ToBimOMIICHHS TIPO TiT03PY, PIlICHHs PO 0OpaHHs 3aM00KHOTO 3aX0/Ty, 00BUHYBaIbHUN
BUCHOBOK Ta OOBHHYBAJIBLHUH BUPOK MArOTh IPYHTYBATHCSl Ha CYKyITHOCTI HECIIPOCTOBHHUX 1 JOCTO-
BIPHUX JIOKa31B BUNHEHHS 0COO0I0 KPUMIHAIBHO-KapaHOTO JisTHHSL.

7. 3akOHHUM 1 OOIPYHTOBaHUM MOXe OYTH JIMIIE TaKMi OOBHHYBaJIbHUH BUPOK CyIy, SIKUH
YXBaJICHUH Yy repe0aueHoMy 3aKOHOM IOPS/IKY HEYIepeKEHHM CYJ0M, 110 3a0e3NeurB yCi MOX-
JIMBOCTI JIJIs 3aXUCTY, Ha MiJICTaBi 0€3MOCePEIHBO TOCIIPKEHUX Y CY/l OMYyCTUMHUX JOKa3iB.

8. Ilino3pa, 0OBHHYBa4YeHH:, OOBHHYBAJIbHUI BUPOK Cy/ly HE MOXKYTb IPYHTYBATHCS Ha JIOKa-
3ax, OTPUMAaHUX HE3aKOHHHUM IIUISIXOM.

9. Yci cyMHIBH y CIIpaBi, 30KpeMa II10JI0 TOMyCTUMOCTI i TOCTOBIPHOCTI HASIBHUX 200 HaJTaHUX
JUISL BUKOPUCTaHHS (PaKTUYHHX JaHHX, SKIIO0 BUYEPIIAHO BCi CIIOCOOM YISl iX YCYHEHHSI, MaloTh TIIyMa-
YHUTHCH 1 BUPILIYBAaTHCh Ha KOPUCTH OOBUHYBAUYEHOTO Y1 0COOH, siKa 1epeOyBae i CIIJICTBOM 1 Cy/IOM.

10. HenoBenena BuHA JOPIBHIOE J0BeeHIN HeBUHYBATOCTI. Cy/I IPOTOJIONIYE BUIIPABIYBaJIb-
HUH BHPOK, & CJIIUU, JETEKTHB 1 IPOKYpOp 3aKpUBAIOTh KPHMIHAJIBHY CIpaBy 3a BiJCYTHICTIO
CKJIaNly 3JIOUHHY, SIKIIO MPOBHHY OOBHHYBAUCHOTO YU OCOOM, siKa repeOyBae IiJ| CJIiJICTBOM, Y BUH-
HEHHI KpUMIHAJIFHOTO MPABOMOPYIICHHS HE JIOBE/ICHO.

11. [ToBomkeHHs 3 000010, BUHA SIKOT Y BAMHEHHI KPUMIHAJILHOTO IIPaBOIIOPYIICHHS HE BCTa-
HOBJICHa OOBHHYBaJbHUM BUPOKOM CyIy, III0 HaOpaB 3aKOHHOT CHITH, Ma€ BiJIIOBIIaTH IOBOJKEHHIO
3 HEBHHYBATOI0 0CO00I0.

12. KoxxeH Mae mpaBo Ha BIJIIIKOAYBAaHHS 3a PaXyHOK Jep>KaBU YW OpraHiB MICIIEBOTO ca-
MOBPSITyBaHHsI MarepialbHOI Ta MOPaJIbHOI IIKO/IM, 3aBJIaHOT HE3aKOHHUMH PIMICHHSIMH, JisIMU YU
0e3/IsUTHbHICTIO OPTaHiB JIePXKaBHOI BJIaJM, OPraHiB MICIIEBOIO CaMOBPSITyBaHHs, IXHIX IT0CaIOBUX i
CITy>kO00BUX 0Ci0 32 3/TIHCHCHHS HUMH CBOTX TIOBHOBaXKEHbBY.
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[Mopanpun gociikeHHs TPOOIEMH HONSATAIOTh Y PO3POOLi JOKTPUHAIBLHOT MOJIENi CUCTEMH
NPUHIMUIIB NpaBa, a B MEPCHEKTUBI — HOBOro KpuMiHanbHO-TIpOIeCyatbHOrO KOAEKCY YKpaiHwu,
SIKMH TapMOHI3yBaB OM IPUBATHI 1 MyOIiYHI IHTEpECH Ta IPYHTYBaBCs O Ha LITICHIH KOHIIENTya bHii
MOJIEINI CHCTEMH MPHUHIIMITIB IIPaBa MPaBoBOT EPIKaBH.
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V]IK 341.4
V. M. Tochilovsky*

ACCUSED’S TESTIMONY AND STATEMENTS IN JURISPRUDENCE
OF INTERNATIONAL CRIMINAL COURTS AND TRIBUNALS

The article analyses jurisprudence of the international criminal courts and tribunals concerning ac-
cused s testimony under the oath and unsworn statements. In particular, the article addresses such issues as
applicability of the privilege against self-incrimination, the right to communicate with the counsel in the course
of the testimony, the timing of the testimony, and the probative value of the testimony and statements. This article
can be a useful guide in drafting relevant legal norms and implementation of international standards in criminal
Justice into the national legislation on criminal procedure.

Key words: accused s testimony; international criminal courts and tribunals; jurisprudence.

B. M. Touunoscoxuii. Céiouenns i nokazanna 006uHyeauenozo y cy0osii npakmuyi MisicHapoonux
KpUMIHATbHUX cY0ie ma mpuoyHanie

Y cmammi ananizyemucs cy0o8a npakmuxa MidfCHapOOHUX KPUMIHATLHUX CYOi8 | mPpUOYHATI8 uj000 no-
Kazams ni0cyoHo2o nio npucazoio i oo 3aaeax bes npucsau. 3okpema, 6 cmammi po3ensaoaiomscs maxi numan-
H5, 1K 3ACMOCOBHICHIb NPABA He CEI0UUmuU npomu cede, npasa CRIIKY8Amucs 3 A08OKAMOM Npu 0adi NOKA3aHb Y
cyOoi, 8UbIp uacy 011 HAOAHHs CBIOYeHb, a MAKONC 00KA308a YIHHICMY C8i0UeHd i 3aa8. Cmamms modce cmamu
KOPUCHUM ROCTOHUKOM NPU PO3PpO0OYT 8I0N0BGIOHUX NPABOBUX HOPM MA IMIIEMEHMAayii MINCHAPOOHUX CIAHOGD-
mie 6 HayioHAbHE KPUMIHATLHO-NPOYECYATbHE 3AKOHOOABCTIBO.

KimouoBi cioBa: noxkasamms niocyono2o; MijcHapoOHi KpUMIHATbH cyOu i mpubyHanu, cy0oea npaKmuxd.

Introduction

The very first accused in the International Criminal Tribunal (ICTY) who decided to testify in
his trial was immediately requested by the Presiding judge to take the oath to speak the truth:

[Presiding Judge]: Mr. [defence counsel], would you call your next witness, please?

[Defence counsel]: We call the accused Dusko Tadi¢ ...

[The Presiding Judge]: Sir, would you please take the oath that is being handed to you?

[The accused]: I solemnly declare that I will speak the truth, the whole truth and nothing but
the truth.!

This must have been quite unusual experience for the accused from the former Yugoslavia,
given its civil law traditions. In civil-law trials, the accused may question witnesses, make comments
and statements without taking oath and he is not liable for perjury. It is even asserted that the giving
untruthful testimony is a part of the accused’s right to defence.’

In contrast, in common-law adversarial system, if the accused wants to testify, he is considered
a witness in his case and shall testify under oath to speak the truth. He is subject to cross-examination
and must answer questions truthfully. This approach was also adopted by the drafters of the Rules of
Procedure and Evidence (Rules) of the UN International Criminal Tribunals. At the same time, both

'"Tadi¢, Tr. Transcr., Case No. IT-94-0-T, T. Ch., 25 October 1996.
2 KpuMiHaIbHUI TpoliecyabHui Kojieke Ykpainu. HaykoBo-nipaktnunuii komentap, O. banaypka, €. braxis-
cekuit, €. Bypnons Ta iH.; 3a 3ar. pen. B. Tamis, B. [Tmonku, A. [ToptHoBa. — X. : IIpao, 2012, c. 284.

* Ph.D., formerly Trial Attorney at the ICTY (1994- 2010). Served as a member and the Vice-Chair of the UN
Working Group on Arbitrary Detention from 2010 to 2016, Was official representative of the ICTY to the UN
negotiations for the establishment of the ICC from 1997 to 2001. Served as a member of two expert groups that
prepared recommendations for the ICC Office of the Prosecutor in 2002-2003.

© V. M. Tochilovsky, 2018

ISSN 2521-6473 [IpaBosa no3uuis, Ne 1 (20), 2018 127



[IpaBoBa mo3wutris

the ad hoc Tribunals and the International Criminal Court (ICC) provide for possibility of unsworn
statement of the accused.

Accused as a Witness in his Defence

Generally

Under Rule 85(C) of the ICTY, International Criminal Tribunal for Rwanda (ICTR), and Spe-
cial Court for Sierra Leone (SCSL) Rules, the accused may appear as a witness in his own defence.
Indeed, the provisions concerning witnesses cannot automatically apply to accused persons testifying
under Rule 85(C) as the accused enjoys specific protection with regard to respect for the rights of the
defence.? In particular, while Rule 85(C), which states that an “accused may appear as a witness in his
or her own defence”, could on its face be read as implying that the accused who chooses to testify in
his own defence is subject to the same Rules as any other witness, there is a fundamental difference
between being the accused, who might testify as a witness if he so chooses, and a witness.

Self-incrimination

According to the ICTY,* ICTR,’ and SCSR® Statutes, accused has the “rights not to be com-
pelled to testify against himself or to confess guilt”. In the ICTY Blagojevi¢ and Jokic case, the Trial
Chamber emphasised that it had the obligation to guarantee the right of the accused not to incriminate
himself. To this end, prior to the accused’s testimony, the Chamber shall advise him or her to consult
with counsel and warn of all the consequences of testifying in his case.’

In accordance with Rule 74 of the ICC Rules (“Self-incrimination by a witness”), the Chamber
shall notify a witness of the provisions of this rule before his or her testimony. In this regard, the
Trial Chamber in the Katanga and Ngudjolo case pointed out, that such assurances under Rule 74 are
meant to compel witnesses to answer questions when they object to do so on the ground that answer-
ing might tend to incriminate them. Once the accused voluntarily testifies under oath, he waives his
right to remain silent and must answer all relevant questions, even if the answers are incriminating.?
Thus, it would be inappropriate to apply this rule to the accused who has knowingly chosen to com-
mit himself to answer all questions falling within the scope of cross-examination.’ Accordingly, the
testimony of the accused may be used as evidence against him in such case. However, the questions
in cross-examination must be strictly related to the charges in the accused case. The questions should
not be aimed at incriminating the accused in relation to facts and circumstances falling outside the
scope of his case.!® If the accused declines to answer a permissible question, the Chamber may draw
any adverse inferences as appropriate. !

Under Article 93(2) of the ICC Statute, the Court shall have the authority to provide an assur-
ance to a witness that he will not be prosecuted, detained or subjected to any restriction of personal
freedom by the Court in respect of any act or omission that preceded the departure of that person
from the requested State. Such assurances, however, are meant to facilitate the appearance of wit-
nesses before the Court and are not applicable to the accused.”

Chamber’s Control
3 Gali¢, Judgement, Case No. IT-98-29-A, App. Ch., 30 November 2006, par. 17 (Gali¢ Judgement); Kvocka et
al., Judgement, Case No. IT-98-30/1-A, App. Ch., 28 February 2005, para. 125 (Kvocka Judgement).

“Article 21(4)(g).

s Article 20(4)(g).

¢ Article 17(4)(g).

7 Blagojevi¢ and Joki¢, Decision on Vidoje Blagojevi¢’s Oral Request, Case No. IT-02-60-T, T. Ch., 30 July
2004, p. 6 (Blagojevi¢ Decision).

8 Katanga and Ngudjolo, Decision on the Request of the Defence for Mathieu Ngudjolo to Obtain Assurances
with Respect to Self-Incrimination for the Accused, Case No. ICC-01/04-01/07, T. Ch., 13 September 2011,
para. 7. (Katanga Decision).

? Ibid., para. 9.

10 1bid., para. 11 (emphasis added).

Tbid., para. 8.
12 Ibid., para. 6.
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Rule 90(F) of the ICTY, ICTR, and SCSL Rules states that Trial Chambers “shall exercise
control over the mode and order of interrogating witnesses and presenting evidence so as to (i) make
the interrogation and presentation effective for the ascertainment of the truth; and (ii) avoid needless
consumption of time”. This provision gives Trial Chambers discretion in the administration of trials.
In this regard, the ICTY Appeals Chamber pointed out that this provision also applies to the testifying
accused.”

The Trial Chamber’s discretion, however, is subject to a Trial Chamber’s obligation to respect
the rights of the accused.'* In particular, accused’s right to appear as a witness in his defence does not
prevent a Trial Chamber from exercising its authority to control the conduct of a trial by imposing
conditions on the right to appear as a witness, provided these conditions do not unreasonably inter-
fere with the right to testify.!s The accused’s refusal to follow the procedure established in the Rules
for the presentation of testimonial evidence constitutes an effective waiver to appear as a witness in
his case.'® In the ICTY Appeals Chamber view, if the accused was not permitted to give his evidence
on his own, under oath and subject to cross-examination, he did not have a fair trial and his case
should be remanded for retrial.'”

Timing of the Accused’s Testimony

Rule 85(C) of the ICTY and ICTR Rules does not provide for a timing of the accused’s testi-
mony. According to the practice of these two tribunals, the accused who choose to testify may deter-
mine when to do so. He cannot be compelled to testify prior to other defence witnesses.'®

It was also noted that the consistent practice before these ad hoc tribunals was that accused
who testify choose the timing of their testimony which, in most cases, was given at or near the end
of the defence case.!® This practice, however, did not create an enforceable right. At the start of the
defence case, the Chamber may order the defence to indicate whether the accused intends to testify as
a witness in his own defence.? In ordering a particular sequence of witnesses, a Chamber then shall
consider the interests of justice and questions of judicial economy.?!

In particular, under Rule 90 (“Testimony of Witnesses”) of the ICTY and ICTR Rules,? the Trial
Chambers have discretion to determine when the accused may testify in his own defence. It was noted,
however, that this power must be exercised with caution, as it is, in principle, for both parties to struc-
ture their cases themselves, and to ensure that the rights of the accused are respected.” In the Krajisnik
case, where the defence wanted the accused to testify with the numerous postponements, the Chamber
cautioned that it may consider imposing a choice on the defence: to call the accused as its next witness
prior to hearing other evidence, or to permanently strike from the its list of witnesses.**

13 Gali¢ Judgement, para. 18.

1bid.

15 Blagojevi¢ and Joki¢, Judgement, Case No. IT-02-60-A, App. Ch., 9 May 2007, para. 27 (Blagojevi¢
Judgement); Gali¢ Judgement, paras 19, 20, 22.

16 Blagojevi¢ Decision, p. 9.

17Blagojevi¢ Judgement, Partly Dissenting Opinion of Judge Shahabuddeen, paras. 1 and 9.

'8 See Bagosora et al., Decision on Motion to Compel Accused to Testify Prior to Other Defence Witnesses,
Case No. ICTR-98-41-T, T. Ch., 11 January 2005, par. 5 (Bagosora Decision); Kordi¢ and Cerkez, Decision on
Prosecutor’s Motion on Trial Procedure, Case No. IT-95-14/2-PT, T. Ch., 19 March 1999, p. 4 (Kordi¢ Decision).
¥ Ntahobali, Decision on Motion for Disqualification of Judges, Case No. ICTR-97-21-T, the Bureau, 7 March
2006, para. 17 (Ntahobali Decision); Bagosora Decision, para. 5; Kordi¢ Decision, p. 4.

20 Brima et al., Order for Disclosure Pursuant to Rule 73 ter and the Start of the Defence Case, Case No.
SCSL-04-16-T, T. Ch., 26 April 2006, p. 2.

2! Ntahobali Decision, para. 17.

22 Rule 90(F).

2 Gali¢ Judgement, para. 19.

24Krajisnik, Decision on Defence’s Rule 74 bis Motion; Amended Trial Schedule, Case No. IT-00-39-T, T. Ch.,
27 February 2006, para. 26.
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Indeed, the evidence of the accused is likely to carry more weight if it is given at the beginning
of his case.” In this regard, it is noteworthy that in May 2005 the SCSL judges adopted amendment
to Rule 85(C), which provided that the accused person who chooses to testify should appear before
calling defence witnesses.

Communications with Counsel During the Accused’s Testimony

The ICTY Appeals Chamber repeatedly reiterated that there is a fundamental difference between
the accused testifying on his own behalf and any other witness.?® Some of the rules concerning the tes-
timony of witnesses are inapplicable to the accused who testifies as a witness in his case are incompat-
ible with his rights. The accused who testifies as a witness continues to enjoy his rights as the accused
guaranteed to him, in particular his right to communicate with counsel at any stage of the proceedings.*’

A decision on the extent of contact between the accused who chooses to testify and his counsel
is vested in the Trial Chamber and is therefore discretionary.”® Giving the magnitude, complexity
and length of the trials before the International Tribunals, the accused must often consult with his
counsel during the trial on the appropriate defence strategy or the significance of what is happening
in the courtroom. To take away this right for an extended period of time could potentially undermine
one of the most important basic rights of the accused and endanger the integrity and fairness of the
proceedings as a whole.”

It was noted that, considering the specific circumstances of a multi-accused case and the im-
portance of cross-examination for all parties, the Chamber may find it necessary to impose some
restrictions during cross-examination and re-direct examination. In that regard, the communications
between counsel and accused during those stages shall not include the discussion of the substance of
his testimony. The exceptions to that restriction would be twofold: First, at any time during cross-ex-
amination or re-direct, counsel for the accused may apply ex parte to the Trial Chamber if he consid-
ers it necessary, for leave to discuss of any matter of substance. Similarly, should the accused wish to
raise a matter of substance with his lawyer, he may communicate that request directly to his counsel
who can then raise the matter with the Trial Chamber in the same manner, and ex parte if so wishes.
Indeed, at all times counsel is free to communicate any filings, including exhibit lists, to his client.*

The ICTY and ICTR Appeals Chambers emphasised that a Trial Chamber should generally
presume, absent evidence to the contrary, that conversations between the accused and his counsel
will be appropriate.’! In particular, during the course of cross-examination, communications between
the accused and his counsel shall not include discussion of the substance of his testimony, save by
leave of the Trial Chamber, which may, if necessary, be requested on an ex parte basis.’> As to the
concerns that counsel may coach the accused in order to tailor his testimony, the Appeals Chambers
noted that the Prosecution might establish in cross-examination that the accused’s reliability and/or
credibility is in doubt or even destroyed because it appears from his testimony that during the course
% See, for instance, Milutinovi¢ et al., Tr. Transcr., Case No. IT-05-87, 22 June 2007, pp. 12814-12815; Mrksi¢
gtogls., Tr.8"l;1rlaélscr,, Case No. IT-95-13/1, 21 June 2006, p. 10912; Ori¢, Tr. Transcr., Case No. IT-03-68, 23 May
2 Seé%rlic’ et al., Decision on Prosecution’s Appeal against Trial Chamber’s Order on Contact between the
Accused and Counsel during the Accused’s Testimony pursuant to Rule 85(C), Case No. 1T-04-74-AR73.10,
App. Ch., 5 September 2008, para. 11 (Prli¢ Appeals Decision); Gali¢ Judgement, para. 17; Kvocka Judgement,
gafr’?iiézii)peals Decision, para. 19; Gali¢ Judgement, para. 17.

2 Prli¢ Appeals Decision, para. 15.

2 Tbid., para. 16.

39 Popovié et al., Tr. Transcr., Case No. IT-05-88, 26 January 2009, pp. 30637-30638.

31 Prli¢ Appeals Decision, para. 18.

32 Hadzi¢, Decision on Request for Access to and Communication with Counsel During Goran Hadzi¢’s
Testimony, Case No. IT-04-75-T, T. Ch., 2 July 2014, para. 15. See also ICC Katanga and Ngudjolo, Décision
Relative a la « Requéte Urgente de 1'Accusation aux Fins de Prohibition des Contacts Entre les Accusés Mathieu

Ngudjolo et Germain Katanga et Avec Leur Equipe de Défense Pendant la Durée de Leur Témoignage Sous
Serment », Case No. ICC-01/04-01/07, T. Ch., 23 September 2011, para. 15
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of his examination he was improperly coached by counsel on how to respond to certain questions.*
Intentionally seeking to interfere with a witness’s testimony is prohibited, and if evidence of this
comes to light, a Trial Chamber can take appropriate action by initiating contempt proceedings and
by excluding the evidence.** These actions need not be necessarily cumulative.*® Similarly, the ICC
Trial Chamber in the Nfaganda case pointed out that the Prosecution has the opportunity to seek to
explore any instructions or preparation that may have taken place during its cross-examination of the
accused, should the Prosecution have reason to believe that such communications may have been
inappropriate.*

Unsworn Statement of the Accused

Generally

In July 1999, the ICTY adopted Rule 84 bis “Statement of the Accused” according to which
the accused may voluntarily make a statement, not under oath, at the outset of the trial under control
of the Chamber. The Rule reads as following:

(A) After the opening statements of the parties or, if the defence elects to defer its opening
statement pursuant to Rule 84, after the opening statement of the Prosecutor, if any, the accused may,
if he so wishes, and the Trial Chamber so decides, make a statement under the control of the Trial
Chamber. The accused shall not be compelled to make a solemn declaration and shall not be exam-
ined about the content of the statement.

(B) The Trial Chamber shall decide on the probative value, if any, of the statement.

It was noted that the concept of Rule 84 bis was drawn from the civil law system where such
statements by the accused can have the effect of shortening the proceeding by narrowing issues,
eliminating those not disputed and clarifying matters.”” In particular, in one of the ICTY cases the
accused’s statement, made after completion of the Prosecutor’s case, confirmed facts previously
presented by the Prosecutor through voluminous testimony and exhibits by numerous witnesses.
Had the accused made such a statement before presentation of the Prosecutor’s case, the length of
the trial would have been shortened substantially and many witnesses who testified would not have
been needed.*

A similar provision was incorporated into the ICC Statute. Namely, under Article 67(1)(h)
of the Statute, the accused has the right to make an unsworn statement in his or her defence. This
sub-paragraph, permitting the accused to make an unsworn statement, was introduced in the ICC
Statute to addressed concerns of those states which permit or require the accused to do this.*

The unsworn statement of the accused can be used as evidence. In the Mrksic case, the pre-trial
judge noted that the accused should be cautioned that whatever he says in the courtroom may be held
against him.** Such statement may touch upon any aspect of the case against the accused. It may be
used to rebut prosecution evidence,* including expert reports.*

3 Prli¢ Appeals Decision, para. 17; Karemera et al., Decision on Interlocutory Appeal Regarding Witness
Proofing, Case No. ICTR-98-44-AR73.8, App. Ch., 11 May 2007, para. 13 (Karemera Decision).

3 Karemera Decision, para. 13.

35 Prli¢ Appeals Decision, para. 18.

3 Ntaganda, Decision on Further Matters Related to the Testimony of Mr Ntaganda, Case No. ICC-01/04-02/06,
T. Ch., 8 June 2017, para. 20.

37 Report of the Expert Group to Conduct a Review of the Effective Operation and Functioning of the International
Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda, UN Doc. A/54/634 of
22 November 1999, para. 87.

38 Ibid.

% The International Criminal Court, Making the Right Choices — Part V, Recommendations to the diplomatic
conference, Amnesty International May 1998, Al Index: IOR 40/10/98, p. 62.

40Mrksi¢, Order for Filing of Motions and Related Matters, Case No. IT-95-13/1-PT, T. Ch., 2 September 2002,
para. 7. See also Limaj et al., Judgement, Case No. IT-03-66-T, T. Ch., 30 November 2005, para. 636

“ Prli¢ Appeals Decision, para. 17.

42 Blagojevic and Jokic, Tr. Transcr., Case No. IT-02-60, 17 June 2004, p. 10923.
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Rule 84 bis of the ICTY Rules does not prohibit unsworn statements of the accused being giv-
en by the accused in written form. The ICC Statute explicitly provides for the right of the accused to
make “an unsworn oral or written statement”.** Indeed, as emphasised by the ICTY Appeals Cham-
ber, the admission of a written statement under Rule 84 bis would remain subject to the authorisation
of the Trial Chamber, and under its control.* In particular, a Chamber may find that the accused could
have used other procedures under the Rules to rebut the prosecution evidence and deny the admission
of a supplement to his Rule 84 bis statement.*

The scope and length of such statements remain under the control of the Trial Chamber.*® In par-
ticular, a Chamber may limit the length if the Rule 84 bis statement exceeds a reasonable length.*” The
Trial Chamber may stop the accused for the protection of others or in relation to a certain topic.*® Simi-
larly, in the ICC practice, whenever the accused wishes to make an unsworn statement, he shall inform
the Chamber, which will decide on the appropriate moment and modalities for making the statement.*

In the ICTY Prli¢ et al. case, the Trial Chamber noted that, while it may not compel the accused to
take an oath before making his opening statement, it may allow him to take an oath before making his open-
ing statement if he so wishes.” The right of the accused to make an unsworn oral statement under Article
67(1)(h) of the ICC Statute does not affect his right to remain silent. When the accused makes an unsworn
statement, he cannot be compelled to testify under oath. However, if the accused making an unsworn state-
ment, consents to give evidence, he becomes subject to the same rules that apply to other witnesses.”!

Timing of the Statement

In the Kvocka et al. case, the Trial Chamber opined that under Rule 84 bis, the accused cannot
make his unsworn statement after the presentation of evidence has been completed.’ In other ICTY
case, however, the Chamber pointed out that such statement can be made at the end of a party’s
presentation of a case.*® Later the ICTY Appeals Chamber confirmed that although 84 bis is placed
as part of Rule 84 pertaining to opening statements, in practice, however, while most statements
made pursuant to Rule 84 bis have taken place at the end of opening statements of the parties,* Trial
Chambers have on occasion allowed accused persons to make such statements at later stages of the
trial proceedings.” In some situations it may be appropriate to allow a Rule 84 bis statement after

4 Article 67(1)(h) of the ICC Statute (emphasis added).

# Prli¢ Appeals Decision, paras. 14, 17.

4 Ibid., para. 23.

“Ibid.

47 Blagojevic and Jokic, Tr. Transcr., Case No. IT-02-60, 17 June 2004, p. 10923.

“ Ibid., p. 10923., p. 10924.

4 See, for instance, Katanga and Ngudjolo, Directions for the Conduct of the Proceedings and Testimony in
Accordance with Rule 140, Case No. ICC-01/04-01/07, T. Ch., 20 November 2009, para. 12.

S0 Prli¢ Decision on Praljak Defence Notice Concerning Opening Statements under Rules 84 and 84 bis, Case
No. IT-04-74-T, T. Ch., 27 April 2009, p. 8 (Prli¢ Decision).

51 See Katanga and Ngudjolo, Directions for the Conduct of the Proceedings and Testimony in Accordance with
Rule 140, Case No. ICC-01/04-01/07, T. Ch., 20 November 2009, para. 51.

$2Kvocka et al., Tr. Transcr., Case No. IT-98-30/1, 26 March 2001, p. 9449, at http://157.150.195.168/x/cases/
kvocka/trans/en/010326ed.htm.

53 Mrksi¢, Order for Filing of Motions and Related Matters, Case No. IT-95-13/1-PT, T. Ch., 2 September 2002, para. 7.
54 Prli¢ Appeals Decision, para. 16, with reference to Pordevic, Case No. IT-05-87/1, 27 January 2009, pp. 227-
242; PeriSi¢, Tr. Transcr., Case No. IT-04-81, 3 October 2008, pp. 424-432; Haxhiu, Tr. Transcr., Case No. IT-04-
84-R77.5, 24 June 2008, p. 20; Seselj, Tr. Transcr., Case No. IT-03-67-T, 8 November 2007, p. 1855; Marti¢, Tr.
Transcr., Case No. IT-95-11, 13 December 2005, pp. 295-319; Mrksic¢ et al., Tr. Transcr., Case No. IT-95-13/1,
11 October 2005, pp. 520-530; Milosev¢, Tr. Transcr., Case No. IT-01-54, 14-15 February 2000, pp. 225-509.
55 Prli¢ Appeals Decision, para. 16, with reference to Stani$i¢ and Simatovi¢, Decision on Future Course of
Proceedings, Case No. IT-03-69-PT, T. Ch., 9 April 2008, para. 14; Krajisnik, Tr. Transcr., Case No. IT-00-39,
31 August 2006, pp. 27500-27534; Blagojevi¢ and Joki¢, Decision on Vidoje Blagojevic¢’s Oral Request, Case
No. IT-02-60-T, T. Ch., 30 July 2004, p. 7; Mrksi¢ et al., Order for Filing of Motions and Related Matters, Case
No. I1T-95-13/1-PT, T. Ch., 28 November 2003, p. 3; Staki¢, Order for Filing of Motions and Related Matters,
Case No. [T-97-24-T, T. Ch., 7 March 2002, p. 3; Kvocka et al., Tr. Transcr., Case No. IT-98-30/1, 26 March
2001, pp. 9449-9473.
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the presentation of the prosecution case. According to the ICTY Appeals Chamber, Trial Chambers
retain the discretion to allow the accused to make Rule 84 bis statements in later stages of the trial in
the interests of justice.*

Probative Value

Pursuant to Rule 84 bis, the Chamber shall decide on the probative value, if any, of the state-
ment. It was noted that because a statement under this Rule is unsworn and is not subject to cross-ex-
amination, it generally carries less weight than the testimony given under oath and which is subject
to cross-examination.’’ Like the ad hoc Tribunals, the ICC Chambers also give little or no weight to
such statements. In the Ngudjolo case, at the closing hearings both accused addressed the Chamber
with a statement under Article 67(1)(h). The Chamber decided that, while it had taken into account
their unsworn statements, only those statements they made under oath during the trial must be con-
sidered as evidence within the meaning of Article 74(2) of the ICC Statute.>®

Generally, a solemn declaration before a statement is given is significant, in terms of its possi-
ble probative value, only if it is accompanied by sanctions for false testimony, and that only in cases
where there is provision for this sanction could such a statement have more probative value than an
unsworn statement.”® While Rule 84 bis does not provide for any sanction against the accused for
false testimony, it is not impossible that the accused could be prosecuted for false testimony under
Rule 77.%

Conclusions

Like in civil-law jurisdictions, the accused in international criminal courts and tribunals may
make unsworn statements. However, the Chambers of the UN Tribunals and the ICC give little or no
weight to such statements. On the other hand, when the accused choses to testify as a witness under
the oath, he waives his privilege against self-incrimination and is subject to cross-examination. Such
testimony under the oath is assessed by the Chambers as a testimony of any other witness but can be
affected by its timing.

This article can be a useful guide for those drafting relevant legal norms and implementation of
international standards in criminal justice into the national legislation on criminal procedure.

%6 Prli¢ Appeals Decision, para. 16.

57 Blagojevic and Jokic, Tr. Transcr., Case No. IT-02-60, 17 June 2004, p. 10923., p. 10924,

38 ICC, Prosecutor v. Ngudjolo, Trial Chamber, Judgment pursuant to Article 74 of the Statute, Case No.
ICC-01/04-02/12, 18 December 2012, para. 67.

3 Prli¢ Decision, para. 11.

Tbid.
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