Customs Scientific Journal CUSTOMS
SECTION 1 - DEVELOPMENT OF SCIENTIFIC ACTIVITY

JEL Classification: K14, K42

SMUGGLING OF CULTURAL PROPERTY AS A THREAT TO
THE INTELLECTUAL SAFETY OF THE SOCIETY:
CRIMINAL LAW AND ITS CHALLENGES

Toms CEVERS
Riga City Vidzeme Suburb Prosecution Office, Republic of Latvia
E-mail: toms.cevers@lrp.gov.lv

Aldis CEVERS
Riga Technical University, Republic of Latvia
E-mail: aldis.cevers@gmail.com

Abstract

The purpose of the article is to underpin the negative effect of smuggling of cultural
objects on the intellectual safety of the society with regards to the illegal circulation and
denied accessibility of cultural objects to the cultural heritage. The article analyses a legally
correct circulation of cultural objects with accordance to legal framework of the Republic of
Latvia and the European Union as well as role of Customs within it. The article evaluates
preconditions of criminal liability for smuggling of cultural objects in accordance with the
Criminal Law of the Republic of Latvia. By comparatively analysing international, regional
and national laws and regulations, it is established, that applying of Articles 229 and 229" of
the Criminal Law of the Republic of Latvia in practice will be problematic with regards to
difficulties in defining cultural objects as objects of criminal offence and defining the scope
of “illegal export” as the incriminated activity. For Latvia as a member state of the
European Union, the efforts of the European Union to promote protection of cultural
heritage will mean to review the passed amendments of the Criminal Law of the Republic of
Latvia, which have not yet come into force, in order to effectively address the illegal
circulation of cultural objects.

The theoretical criminal law issues assessed in this article have been determined
applying an inductive research method, deriving them from individual cases of application
of the law. The theoretical sources have been selected and theses have been grounded
applying comparative research method. The conclusions have been made and the terms used
in this article have been systematized applying logical research method.
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Introduction

Nowadays we are witnesses to up until now unprecedented threats to cultural heritage
of civilization. Strategists of international terrorism are seeking finance options for
accomplishing their criminal intents and one of their sources of income is illegal trade of
cultural properties (Value of the illegally relocated cultural objects is estimated between 300
million and six billion USD (Fisman, Wei 2007, p. 2)), as terrorists take advantage of access
to cultural heritage within the territories they control. Whereas, by confirming the veracity of
their criminal intents, with purpose of intimidating the international society, immovable
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cultural monuments are being destroyed demonstratively. For example, in the beginning of
this year, combatants of Islamic State blew up the remains of Roman amphitheatre in
Palmyra, built in 2™ centenary A.D., heritage of which is included in the Lists of World
Heritage Sites by UNESCO. Taking into account that this cynically nihilistic attitude
towards cultural heritage resembles obscurantism, activities of Islamic State are correctly
described in press as belonging to post-modern Middle Ages (Zaidi 2015).

Naturally the international society and countries join forces more actively to secure
the cultural heritage and strengthen sanctions against violations of circulation of cultural
properties.

Thus the European Union (hereinafter — the EU) has intended to claim the year 2018
as a year of the European cultural heritage (Gomes 2017). The purpose of this initiative is to
promote understanding of European history and values by securing the sense of European
identity. It is anticipated to bring attention to possibilities that are brought by cultural
heritage, as well as problems, that are encountered by it, for example, illegal trade of cultural
objects, which endangers exploration of cultural heritage.

Latvian legislators have passed a law “Amendments in the Criminal
Law” (hereinafter — CL) on June 8™ 2017, which will come into force on January 1%, 2018,
which specifies the preconditions of criminal liability for illegal activity with cultural
objects.

In its turn on July 13" 2017, the European Commission has come forward with a
proposal for a Regulation of the European Parliament and of the Council regarding import of
cultural objects (Proposal for a Regulation 2017), which would make the member states
review the issues of liability of individuals regarding illegal import of cultural objects.
Provisionally the Regulation would be applicable from January 1*, 2019.

Besides the above mentioned the particular danger to cultural objects has been
emphasized by World Customs Organization Illicit Trade Report covering challenges that
international society is facing nowadays (Illicit Trade Report 2016). For the first time since
such reports have been published (2012) World Customs Organization has discussed the
circumstances of the illicit circulation of cultural objects and has described the inherent
damage so broadly. In addition, emphasizing the recent years priority in Customs operations,
the very first chapter of the report has been entitled “Cultural Heritage”.

The theoretical criminal law issues assessed in this article have been determined
applying inductive research method, deriving them from individual cases of application of
the law. The theoretical sources have been selected and theses have been grounded applying
comparative research method. The conclusions have been made and the terms used in this
article have been systematized applying logical research method.

1. Smuggling and safety of cultural objects

Central institution which operates with deals with securing of circulation of goods is
Customs. Customs, by implementing campaign of Customs control, are controlling
circulation of goods between countries, thus contributing to observing of uniform importing
rules of goods and preventing threats in various spheres of public life. Namely, the Customs
provide safety — striving to provide a hazard-free state and striving to provide guarantees to
public, in which interests it operates (Balina et al. 1987, p. 194).

The domain of protected public life is closely related to implementing of the
Customs’ functions. Next to favouring economics, providing safety to public and nature, a
function of protecting the cultural heritage must be mentioned. In the particular case the
movable goods — cultural objects determine the protected interest, namely, unlawful
circulation of cultural objects which threatens access to cultural properties, prohibits gaining
knowledge and enriching oneself intellectually, precludes comprehending the civilization
and furthering respect towards society as a descendant of civilization and towards humans,
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including anyone as part of this society (Compare: Fomichev 2006, Vasiliev 2008, Bespalko
2008, p. 148). Intellectual safety of public is being endangered, by intellectual safety
understanding the ability to cognize and reflect qualities of objects and occurrences as well
as their mutual relations, also the ability to act in a new situation, making use of results of
cognition (Intelekts). It is essential that the threat is not always received immediately and
materially. By subjecting cultural objects to danger, the harm is irreversible, taking into
account, that unique evidences of human accomplishments are endangered.

Given that any regulations that apply to importing of goods, inevitably prevent its
fast circulation, individuals use illegal means to accomplishing their purposes, including
smuggling or bringing in of goods over border of the state that are forbidden to import or
bringing in of goods that are allowed for import, but not fulfilling the preconditions for
import.

If a cultural object is illegally moved, then in cases regulated by CL it becomes an
object of a criminal offence — an asset or benefit, which exists in reality and which is used
directly by the person for the commission of a criminal offence (Krastins, Liholaja, Niedre,
2008, p. 106). In each case an object of a criminal offence must be defined precisely, to
create a factual basis for holding a person criminally liable. By including criminal
punishment for smuggling of cultural objects in CL, a cultural object is considered as an
obligatory collateral element of constituent elements of a criminal offence, since only illegal
activities carried out with the help of cultural objects point at harm of the offense and a
threat to certain public interests protected by CL.

It must be indicated inter alia that implementation of two separate functions is
distinguishable by providing criminal liability for criminal offences, where the object of a
criminal offence is important in qualification.

For example, Article 190' of CL is provided for smuggling of specially regulated
goods and substances, thus protecting the public from the negative effects of the object of
criminal offense, whereas Articles 115', 229 in its new redaction and the additionally
included Article 229" are provided for smuggling of specially protected plants and animals
as well as cultural monuments protected by the state and antiquities belonging to the state,
thus protecting from harm the own object of the criminal offense. In both cases, by directly
using the object of a criminal offense, these activities are detrimental to the interests of the
public.

Considering the aforementioned, the object of a criminal offense is determined and
the according position of the punishable norm in the system of Special Part of CL. It must be
considered that legally correct circulation of goods and existence of Customs is not an end in
itself. Taking into account mentioned above criminal liability for smuggling of cultural
objects, same as of objects provided in Article 1901 of CL, should not be included in
Chapter 19 of CL “Criminal Offences of an Economic Nature” only because Customs
provide safety of cultural heritage, by implementing one of the functions delegated to it, and
is usually connected to favouring the economic interests of the state (Cevers 2015, pp. 83-86,
Bespalko 2008, pp. 147-148, Vasiliev 2008). In accordance with the newest amendments to
CL, from now on by providing criminal liability for illegal export of cultural objects, which
will be analysed further, criminal safety of cultural objects will be finally reflected in special
article in Chapter 20 of CL “Criminal Offences against General Safety and Public Order”,
considering that significance of material value of arts and culture (declared in money), is
second-grade.

2. Definition of a cultural object

Cultural objects are values of material world with significant intellectual meaning,
whose non-material value is more important than the financially expressible, even though
mainly the material value of cultural objects is what drives the illegal circulation of cultural
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objects so intensively. Notion of cultural objects is given on a scale of international and
regional, as well as national regulation.

In the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the
[Mlicit Import, Export and Transfer of Ownership of Cultural Property, cultural property is
defined as property which, on religious or secular grounds, is specifically designated by each
state as being of importance of archaeology, prehistory, history, literature, art of science and
which belongs to some category as mentioned in the convention (Article 1). Identical
explanation is given in the 1995 UNIDROIT Convention on Stolen or Illegally Exported
Cultural Objects (Article 2).

In the legal space of the EU cultural objects are defined both in regulation and in
directive. In the Council of Europe Regulation No 116/2009 on the export of cultural goods,
cultural goods are referred as goods which are especially protectable in trade relations with
third countries, which are included in Annex 1, as well as objects defined by the state, to
protect its national arts, historic or archaeological treasures of (Article 1, third paragraph of
the Article 2, Section 2). Whereas the Directive 2014/60/EU of the European Parliament and
of the Council on the return of cultural objects unlawfully removed from the territory of a
Member State, cultural object means an object which is classified or defined by a Member
State, before or after its unlawful removal from the territory of that Member State, as being
among the “national treasures possessing artistic, historic or archaeological value” (Article 1,
Section 1).

Explanation of terms in the context of criminal law initially should be looked within
national legal regulation, since they shape a unified legal system and are apriori mutually
harmonized.

Law “On Protection of Cultural Monuments” defines cultural monuments as a part of
the cultural and historical heritage — cultural and historical landscapes and individual
territories (ancient burial sites, cemeteries, parks, places of historical events and the activities
of famous persons), as well as individual graves, groups of buildings and individual
buildings, works of art, facilities and articles with historical, scientific, artistic or other
cultural value and the preservation of which for future generations is in conformity with the
interests of the State and people of Latvia, as well as international interests.

However it is possible to move only movable cultural monuments, which are, firstly,
individual objects (archaeological finds, antiquities, elements of immovable monuments,
historical relics, works of art, manuscripts, rare printed matter, cinema documents, photo-
documents and video-documents, phonograms), secondly, complex objects (historically
evolved complexes, holdings and collections of separate objects which objects have an
indivisible cultural and historical value), thirdly, objects which have survived in their initial
state, as well as separate parts and fragments thereof (Article 2, paragraph one of the Section
2, paragraph two).

Antiquities are objects created as a result of intentional act of a human being —
artefacts (for example, jewellery, weapons, tools, household objects, ceramic articles, coins
in intact form or as fragments), which have been found in the ground, above the ground or in
water (Article 2, paragraph three). Antiquities found in archaeological sites in the ground,
above the ground or in water (dated until 17th century included) shall belong to the State, if
they are stored by public museums (Article 7, paragraph four).

Law provides separate norms for activities with art and antiquities. Even though they
are not defined, by systemically reviewing the legal regulation, it can be conceded that they
should be included together with works of art, facilities and articles with historical,
scientific, artistic value.

In its turn Regulations No 846 “On the export from Latvia and import into Latvia of
cultural monuments, including State-owned antiquities and works of art” issued on
20™ December, 2016 by the Cabinet of Ministers, in its Annex I provide separate categories
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of cultural objects, such as cultural monuments, as well as objects of art and antiquities, but
use one unified term of a cultural object (see Sections 1, 2 and 5).

It is concluded that system of cultural objects in laws and regulations is uncertain
(see table No 1), which is a reason why it is not simple to distinguish the applicable law for
the particular cultural object. Even though it is constituted in legal literature that the subject
of a criminal offence with regards to violations related to cultural subjects is well educated
and is well oriented in the legal framework (Vasiliev 2008), demands for legal techniques of
criminal law should be raised, taking into account the severe consequences of criminal
liability for the offender.

3. Regulations of circuit of cultural objects

Before evaluating preconditions for liability for violations of regulations of circuit of
cultural objects it is necessary to clarify regulations of a lawful circulation. It is prohibited to
export cultural monuments, including antiquities, but it shall be possible temporarily only
with a permission of the State Inspection for Heritage Protection (Law “On Protection of
Cultural Monuments”, Section 4). Whereas art and antique articles are allowed for export
both temporarily and permanently, however in any case a permission of inspection is
neccessary (Section 18) 1.

Given that import or export can only take place through a Customs control point, the
Customs authorities are obliged to implement Customs controls by chechking the
compliance of the circulation with the requirements of the law, with the purpose of
controlling the actual import or export of the items specified in the permit and the facts
indicated in the declaration (Regulations No 846 of the Cabinet of Ministers).

It must be taken into account that the permit is necessary regardless of whether or not
the cultural objects are moved within or outside the EU. This suggests that in this case the
inherent value of the cultural object is more significant than its material value in order to
protect the single market in the first place. Therefore, the legislator also has correctly pointed
out in the new edition of Artice 229 of CL and Article 2291 additionally included in CL —
the illegal export of cultural monuments and state antiquities from the territory of the
Republic of Latvia, not limiting it to the Customs territory. Therefore criminal liability under
this provision will apply regardless of whether the cultural object is being shipped to another
Member State of the EU or to a third country.

It is essential that special circulation procedures are limited to those cultural objects
included either in Annex I to the Regulations No 846 of the Cabinet of Ministers or in Annex
I to the Council of Europe Regulation No 116/2009.

Although it is difficult to distinguish cultural objects in accordance with the Cabinet
Regulations just mentioned and the Council of Europe regulation, it is sufficient to establish
that the cultural object in question corresponds to any of the categories included in the
annexes to these two laws. For example, in cases where a cultural object meets the categories
specified in the two annexes, the inspection also issues two permits (Liepa 2017, p. 26).

4. Liability for unlawful conduct with cultural objects

By December 31st, 2017, expressis verbis criminal liability for smuggling of cultural
objects is not provided. Only Article 89 of the Latvian Administrative Violations Code
(hereinafter — LAPK) provides administrative liability for violation of the rules for the
protection of cultural monuments and Article 896 — for the export of objects of art and
antiquities from Latvia without the permission specified in laws and regulations. However,
in view of the fact that there are special regulations for export of cultural objects outside the
Republic of Latvia and the value of the objects can be determined, in cases, when cultural
object are moved in contrary to the procedure specified in regulatory enactments, individuals
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would be held liable under the according paragraph of Article 190 of CL. It must be noted
that according to paragraph two of Article 9 of LAPK, administrative liability for
administrative violations occurs only if criminal liability is not provided for these violations.
Attention also should be drawn to the fact that disposition of Article 190 of CL refers to both
goods and other values subject to Customs clearance as the object of a criminal offense. It is
to be expected that ,,other values” are part of the goods subject to Customs clearance because
any object to be declared is subject to Customs clearance and Article 190 of CL is intended
to ensure Customs control. However, taking into account that the legislation is not verbose, it
is possible that this regulation for the unequivocally maximum safety provision is intended
to cover all allegedly unlawfully moved objects, including cultural objects as values.

The question remains whether all constituent elements of a criminal offense are
detected, if the object of group of Article 190 of CL is the interests of the national economy,
but smuggling of cultural objects does not endanger them in any way. According to Section
1, paragraph one of the CL, only a person who has committed an offence which is set out in
CL and which has all the constituent elements of a criminal offence, may be held criminally
liable.

From January 1st, 2018, amendments to CL will come into force, according to which
the disposition of Article 229 of CL has been supplemented with the threat of criminal
liability for the illegal export of a cultural monument that is protected in the Republic of
Latvia or its illegal expropriation, if it causes significant damage to the State or the public
interest. CL is supplemented with a new criminal offense in Article 2291 “Unlawful
activities with State-owned antiquities” providing criminal liability for illegal acquisition,
possession, transfer or expropriation of them outside the Republic of Latvia. Although it has
not yet been possible to apply the regulation in practice, it can already be concluded that its
correct application will create a lot of uncertainty.

One of the main problems related to the object of the criminal offense, because, as
can be concluded from the aforementioned, the definition of a cultural object is already
completely dissipated in the laws and regulations of this legal field.

An indication of such cultural monuments, which are in state protection, was already
included in the original edition of Article 229 of CL. Prof. Valentia Liholaja, commenting on
the constituent elements of the criminal offense in this article, pointed out that the cultural
monuments located in the territory of the Republic of Latvia are in state protection by
implementing measures ensuring the preservation of the cultural heritage (Krastins, Liholaja,
Niedre 2009, p. 523), from which it follows that the CL norm covers all cultural monuments.
However, in light of the rational legislator principle, the legal norms can not be verbose, as
the words “state protected” narrow down the understanding of a cultural monument, the
definition of which is provided in the law “On Protection of Cultural Monuments” for the
purpose of criminal law.

The state has undertaken to protect all objects that are relevant to the features of
cultural objects (for example, the prohibition on the destruction, removal and conversion of
cultural monuments (Article 3), the obligation to preserve a cultural monument (Article 11)),
but, given the punitive nature of criminal law, it is necessary to establish additional
conditions indicating special protective measures taken by the state. Not for nothing there is
lighter, that is, administrative liability which provides punishment for unlawful actions with
any cultural monument without limiting indication “protected by the state” (Articles 89-894
of LAPK). In the author’s opinion, the state’s special concern for the protection of the
cultural monuments indicates its inclusion in the list of state protected cultural monuments
(See: Regulations No 474 “Regulations on the accounting, protection, use, restoration of
cultural monuments and granting of status of degrading objects” issued on 26th August,
2003 by the Cabinet of Ministers). Also, in the opinion of inspection, the protection of the

I Customs Scientific Journal Vol. 7, No. 2

12



Tamoowcennnviii nayunoii sxcyprar TAMOKHA

cultural monument is confirmed by its name’s location in the list of protected cultural
monuments (Liepa 2017, p. 24).

Thus, according to Article 229 of CL, criminal liability is provided for the illegal
export (temporary removal without permission or permanent export, if only temporary
export is permitted) of a movable cultural monument from the Republic of Latvia, which, is
included, firstly, in the list of protected cultural monuments provided by the state, or,
secondly, complies with the categories of objects included in Annex I to Regulation No 846
of the Cabinet of Ministers or in Annex I to Council of Europe Regulation No 116/2009.

However, it is important to ascertain whether criminal liability is also provided for
the illegal export of art and antiquities from the Republic of Latvia. As stated above, they are
part of cultural monuments, but special constituent elements of an administrative offense are
provided in Article 896 of the LAPK. Paragraph 17 of the annotation of the Regulations
No 846 of the Cabinet of Ministers also provides that the inspection has rights to hold a
person liable in accordance with the mentioned provision (Initial impact assessment report,
2016). It can be assumed that, in observance of the principle of superiority of criminal
liability over administrative liability, a person shall be held criminally liable for the unlawful
movement of such objects of arts and culture that are in conformity with the features of
cultural objects listed in the annexes to the abovementioned regulatory enactments.

The legislator has not provided the ways of comitting a criminal offense, namely, the
words “illegal export” shall mean export of any cultural objects that was comitted contrary
to the procedure established by law. Interestingly, in the 1995 UNIDROIT Convention as
well as in the Directive 2014/60/EU of the European Parliament and of the Council, for the
purpose of maximum protection of cultural heritage, illegal export is understood as not only
export carried out it contravention of the procedures established in the state, but also not
returning the cultural objects in accordance with the time period specified in the permit of
temporary removal (accordingly Article 5 Section 2 and Article 2 Section 2). However, in
the absence of a prior intent of the individual of not returning the exported cultural objects
after the expiration of the term of temporary removal, the individual can not be held
criminally liable for illegal export. If a cultural object is temporarily exported in accordance
with the terms specified in the permit, then it can not be considered, that it was unlawfully
exported. A subsequent intention of an individual to refuse to return a cultural object can not
in any way affect the lawfullness of its removal. These are cases of violations of rules of
relocation, which are less harmful and therefore the punishments provided are lighter, but the
new regulation of criminal law does not impose liability for them, although there are similar
cases included in CL, for example, in Articles 190 and 191.

The mentioned problem can also be seen in the context of the new Article 2291 of
CL, but only in this case, the object of a criminal offense is established unmistakably,
namely, the criminal liability concerns the export from the Republic of Latvia of antiquities
belonging to the state, not private individuals, temporarily without permission or
permanently, if only temporary export is permitted, as they are clearly defined in the law
“On Protection of Cultural Monuments™.

5. Proposal for regulation of European Parliament and of the Council on the
import of cultural goods

Unlike the 1975 UNESCO Convention, 1995 UNIDROIT Convention as well as
Council of Europe Regulation No 116/2009, which with accordance to their preambles, are
primarily aimed at the protection of cultural heritage due to its invaluable significance, the
European Commission intends to strengthen the control of the circulation of cultural objects
through the Regulation of European Parliament and of the Council on Import of Cultural
Goods (13.07.2017) mainly for the reasons of combating terrorism and organized crime,
given that the terrorist operations are financed from the income generated by unlawfully
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marketed cultural objects. This raises a rhetorical question of whether the EU would have
paid more attention to the protection of cultural heritage, even if the international community
had not been faced with a direct physical threat to the health and life of its members by
terrorist attacks.

This regulation intends to establish a complete system of rules on the illegal
circulation of cultural objects in the EU, in parallel with the Council of Europe Regulation
No 116/2009 which lays down export regulations for cultural goods, by providing common
import regulations, more precisely, Customs control measures for imported cultural goods
declared for release for free circulation or subject to other Customs procedures, excluding
transit.

By maximally impeding reckless and careless carriers, import of cultural objects into
the EU will only be permitted if they are presented with an appropriate import licence at the
Customs office proving the removal of objects from the country of origin in accordance with
the requirements of its regulatory enactments, or an importer’s attestation has been
submitted, which includes a declaration by the possessor of the goods that the removal of the
objects from the country of origin has taken place in accordance with the requirements of its
regulatory enactments, depending on the compliance of the imported cultural objects with
the categories included in Annex I to the regulation.

Countering the activities of terrorist groups, this regulation again redefines the
definition of a cultural object, towards which the protection of the new regulation will be
directed. The new regulation will protect cultural objects that are listed on the concept of the
aforementioned conventions, but oldness of which is at least 250 years old.

It is foreseen that Customs will check the conformity of the import license with the
goods presented, as well as whether the import attestation complies with the requirements of
the regulation and the goods presented. At the same time, Customs officers would, of course,
be entitled to exercise already known procedural activities (physical examination, expertise,
request for additional information, detention and confiscation of goods). It would be
significant to use the opportunity to establish a specially designated Customs office to
effectively organize Customs control over the norms of regulation and of cultural goods in
general. In this case it would be easier to exercise the right of inspection to participate in the
work of Customs authority, controlling the lawfulness of the export of cultural monuments,
specified in the law “On Protection of Cultural Monuments” Article 26, paragraph 2,
Section 10.

In the context of the topic under review, it is essential that Article 10 of the draft
regulation provides introducing of liability for violations of the regulation, namely, the
submission of false attestments and submission of false information in general with the
purpose of obtaining the Customs authorities’ permission to import cultural objects into the
EU. Taking into account the ambitious goal of the European Commission when preparing
the proposal, it is unlikely that any lighter form of legal liability than criminal liability would
be adequate for enforcing the demands of the EU.

Although, when preparing the previously analysed amendments to the CL, their
developers were unlikely to have been aware of the EU’s initiative in context of the new
regulation, due to latest international developments, it is surprising that dispositions of
Articles 229 and 2291 of CL are limited only to unlwaful export of cultural goods outside
the Republic of Latvia, not including their unlawful import. Thus it can be concluded that the
new amendments to CL are, in principle, are outdated even before they have entered into
force.

Summary and concluding remarks
Unlawful movement of cultural objects endangers the safety of its various forms. If
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the financial resources obtained through the sale of unlawful cultural objects are used to
maintain the infrastructure of terrorism, then the physical safety of the international
community is in fact threatened globally, whereas denying the public access to cultural
objects due to their unlawfull circulation, the intellectual safety of members of the public is
being threatened individually.

Chaotic use of terms in regulatory enactments makes it difficult to identify a cultural
object in order to establish the basis for criminal liability for its unlawful movement, thus
deficiently exploiting the potential of the legal framework.

The latest amendments to the Criminal Law, which have not come into force, stand in
front of modifications — already now a series problems of correct application are identifiable
and they are not fully meeting the expected requirements of the EU.
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