ISRAEL: TRANSPORT COSTS
AND CUSTOMS DUTIES -IT’S ON YOU

Purpose and methods. Sea freight prices have risen sharply, due to the COVID-19 crisis, global shortages of
ships, declining competition in the field, and containers of contagious demand. In addition, there is a “Made
of Israel” reason, since due to the congestion at ports in Israel, there are ships that prefer not to dock in
Israel, and then the number of ships that can dock in Israel is even smaller.

In Israel, the value for customs purposes includes the transportation costs, as in Singapore, and the majority
of the states. On the contrary, the US, Australia and NZ, have chosen to exclude transportation costs, for
customs value purposes.

Results. The GATT valuation agreement sets out a number of rules regarding the way goods are valued
for customs purposes, but it does not stipulate any binding rules regarding transportation. Therefore, the
increase in transportation costs in Israel, leads to the increase in the value of goods for customs purposes,

and to a further collection of customs duties.

The Israeli law allows the state to facilitate importers and waive the extra customs duties, and similar and
other facilitations have been made in the past, for example, in a war or strike situations.

Conclusions. In my opinion, if the Second Lebanon War is an unforeseen event over which the importer has
no control, as well as sanctions or strikes, then the interpretation of the law could be a little more flexible,

and determined that a global COVID-19 crisis, shortage of ships, containers, to be considered as special
circumstances over which the importer has no control. Therefore, all that is required is the flexibility and
activation of goodwill on the part of the state, when interpreting the law, in order to relieve the importers from

extra duties, caused by the COVID-19 crisis.
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According to the publications, the reasons for this significant
increase are due, among other things, to the COVID-19 crisis, global
shortages of ships, declining competition in the field, and containers
of contagious demand. In addition, there is a “Made of Israel”
reason, since due to the congestion at ports in Israel, there are ships
that prefer not to dock in Israel, and then the number of ships that
can dock in Israel is even smaller (Maritime freight prices continue
to rise..., 2021).

Apart from the increase in transportation costs, which is expected
to lead to a wave of price increases in the sale of products in Israel,
there is another parameter that is slightly pushed to the margins, and
that is the increase in the value of goods for customs purposes, due
to rising transportation prices. This increase in prices leads to further
collection of customs duties, purchase tax and import taxes, due to
the increase in value.

As I will present in this review, in my opinion — the Israeli law
already allows the state to facilitate importers at this point — and
similar and other facilitations have been made in the past. All
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that is required is the flexibility and activation of goodwill on the part of the state, when interpreting
the law.

2. How is the value of the goods determined for customs purposes in the State of Israel?

The Israeli law (Israeli Customs Ordinance, Section 132 (a)) stipulates that the value of the transaction is:

“The price paid or to be paid for the goods, when sold for export to Israel <...> plus the expenses and
amounts specified in section 133..."

The relevant Section which refers to “assists” to the transaction price for customs purposes (Israeli
Customs Ordinance, Section 133), enumerates a large number of examples, one of which, relevant to its
case, relates to transportation costs, and subscribes (Isracli Customs Ordinance, Section 133 (a)(5)(a)),
which relates to:

“The following costs involved in bringing the goods to the port of import or place of import — (a) The
cost of transporting the goods to the port of import or place of import, excluding such costs incurred due
to special circumstances beyond the control of the importer and the Director determining not to include
them in the transaction; This includes types of goods, types of transportation and other services .

And -

“The cost of insurance” (Israeli Customs Ordinance, Section 133 (a)(5)(c)).

That is, if we try to compare this to the terms of sale of Incoterms (ICC, 2020), it seems that the State of
Israel has determined that the customs duty will be levied on the value of CIF (cost, insurance & freight),
1. e. the value of the goods including transport and insurance.

3. How is the value determined for customs, worldwide? Is it FOB or CIF?

It should be noted that there is no uniform rule in this matter.

Most countries in the world are members of the World Trade Organization (WTO) and the World
Customs Organization (WCO), and by virtue of their membership, have signed an international agreement
on the valuation of goods for customs purposes (WTO, 1994).

The agreement sets out a number of rules regarding the way goods are valued for customs purposes,
but it does not stipulate any binding rules regarding transportation.

GATT Valuation agreement, stipulates as follows (Section 8.2 of the Customs Valuation Agreement):

“In framing its legislation, each Member shall provide for the inclusion in or the exclusion from the
customs value, in whole or in part, of the following: (a) the cost of transport of the imported goods to the
port or place of importation;

(b) loading, unloading and handling charges associated with the transport of the imported goods to the
port or place of importation; and

(c) the cost of insurance”.

There are countries where the value on which the customs duty is imposed is FOB (free on board), that
is, without the international transport cost — Such as the United Stated, Australia, New Zealand, as will be
discussed below.

But, the majority of countries have chosen to impose customs duties on CIF value of the goods,
including the international transport cost — such as Israel, Singapore (Singapore Customs, 2021), and
many more, as is clearly indicated by the WCO review from 2018 (WCO, 2018):

“The majority of WTO Members made the one-off decision to include these elements in the Customs
value; known as CIF (cost, insurance, freight) basis. The system used by the few Members who chose not
to include these elements is known as FOB (free on board)”.

3.1. Customs valuation in the United States

The United States have chosen a different method than in the State of Israel, and in the United States,
customs duties are imposed on the value without international transportation cost.

Thus, the corresponding section in American law to the Israeli Customs Ordinance, which deals with
the “transaction price”, states in US law that (United States, 1930, §1401 a(b)(1)):

“The transaction value of imported merchandise is the price actually paid or payable for the
merchandise when sold for exportation to the United States”.

As for transportation costs, American law goes on to declare that the value to customs will not include
them (United States, 1930, §1401 a(b)(3)):

“The transaction value of imported merchandise does not include any of the following, if identified
separately from the price actually paid or payable and from any cost or other item referred to in paragraph
(1): (A) Any reasonable cost or charge that is incurred for —
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(ii) the transportation of the merchandise after such importation”.

3.2. Customs valuation in Australia

The Australian legislator has chosen to impose customs duties on the FOB value, similarly to the
United States. The Australian relevant law, rules (Australian Government, 2020):

“Unless the contrary intention appears in this Act or in another Act, the value of imported goods for
the purposes of an Act imposing duty is their customs value and the Collector shall determine that customs
value in accordance with this section”.

The law defines the customs value as the transaction value (Australian Customs Act of 1901, Section
159(2)):

“Where a Collector can determine the transaction value of imported goods, their customs value is their
transaction value”.

The law continues and rules that the transaction value should be adjusted, as follows (Australian
Customs Act of 1901, Section 161(1)):

“The transaction value of imported goods is an amount equal to the sum of their adjusted price in their
import sales transaction and of their price related costs to the extent that those costs have not been taken
into account in determining the price of the goods”.

Afterwards, the law defines the price related costs which should be added to the transaction value
(Australian Customs Act of 1901, Section 154):

(c) foreign inland freight and foreign inland insurance in relation to the goods paid or payable, directly
or indirectly, by or on behalf of the purchaser,

Therefore, since the Australian Law rules that only inland freight and insurance should be added to the
customs value, marine or aerial transportation costs, are excluded from the customs value.

This point is well explained in the Australian customs valuation guide, as follows (Australian
Government, Department of Immigration and Border Protection (2011):

“Note that the above provisions are aimed at assessing the total amount paid for the goods, packed and
in export condition, at their place of export.

CIF (“cost, insurance, freight”) contracts will require adjustments in respect of: (1) overseas inland
freight and insurance after the place of export; (2) overseas freight and shipping charges; and (3) other
charges imposed after the place of export”.

3.3. Customs Valuation in New Zealand

The New Zealand relevant law, defines the customs valuation method, as follows (New Zealand
legislation, 2018, Part 1, method 1, section 4(1)):

“The primary basis for determining the Customs value of imported goods is the transaction value of
the goods”.

The Law continues and notes that several adjustments should be made to the customs value (New
Zealand legislation, 2018, Part 1, method 1, section 7):

“The transaction value of imported goods is to be calculated by —

(a) taking the price paid or payable for the goods when sold for export to New Zealand; and

(b) on the basis of sufficient information, adding amounts (to the extent that each amount is not included
in the price paid or payable for the goods when sold for export to New Zealand) equal to the following:

(vii) the costs of transportation and insurance of, and the loading, unloading, and handling charges, and
other charges and expenses associated with the transportation of, the imported goods until the goods have
left the country of export if those costs, charges, and expenses are paid or payable by the buyer, directly
or indirectly, to or for the benefit of the seller as a condition of the transaction”.

The New Zealand Law does not stop right here, but also defines the exclusions, the deductions which
should be made to the customs value (New Zealand Customs Service, 2018):

(c) on the basis of sufficient information, deducting amounts (to the extent that each amount is included
in the price paid or payable for the goods when sold for export to New Zealand) equal to the following:

(i) the costs of transportation and insurance of, and the loading, unloading, and handling charges, and
other charges and expenses associated with the transportation of, the imported goods from the time the
goods have left the country of export, other than any cost, charge, or expense referred to in subparagraph
(i1) (B).

Therefore, is seems that the customs valuation method of New Zealand is similar to the United States
and Australia.
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3.4. Customs Valuation comparison

Hence, it seems that in the US, Australia and New Zealand, since the customs valuation method is
based on the FOB value, an increase in international freight rates, does not increase the value of the goods
for customs purposes.

In Israel, Singapore and most of the States, on the other hand, any increase in international freight also
embodies the increase in value to customs, and, accordingly, increases the customs burden imposed on
the importer.

That is, if we assume for the purpose of the example, that a spare part for a car is subject to a purchase
tax of about 20% of the value to customs, then any increase of 1,000$ in transportation prices embodies
an additional purchase tax of 2003, collected by the State of Israel.

Since this is an indirect tax, it will, by its very nature, ultimately be passed on to the entire public, in
the form of rising prices.

4. How has the State of Israel dealt with such similar situations in the past?

Price increases in the field of transportation can be caused by a wide variety of reasons. Among other
things, wars, closures, sanctions, strikes, and a host of other reasons may increase transportation prices.

In this regard, the Israeli law stipulates that in exceptional situations, the director of customs may
not include in the value of customs certain transportation costs. The law calls them (Israeli Customs
Ordinance, Section 133 (a)(5)):

“such costs incurred due to special circumstances over which the importer has no control and the
manager has determined that they should not be included in the value of the transaction,”

These are, in fact, transportation costs that are a kind of “force majeure” that the importer did not have
the ability to prevent.

It should be noted that the Customs Authority exercised this authority, and sometimes exempted
transport costs, due to certain circumstances.

On April 24", 2006, Customs ruled that transportation costs due to the Second Lebanon War would not
be included in the customs entry:

“In accordance with my authority under section 133 (a) (5) (a) of the Customs Ordinance, I stipulate
that war levies and additional transportation costs incurred by importers due to the security incidents
in the north of the country, should not be included in the value of the transaction for the purpose of
calculating the import taxes. It is clarified that these are additional transportation, unloading and loading
costs listed in the cargo account that were caused due to the security incidents”.

On June 6", 2008, the Customs ruled that the container demurrage fee beyond the agreed, will not be
included in the customs entry:

“The demurrage fee in the importing country, which is charged for the use of the container beyond the
agreed period between the ship s agent and the importer, will not be included for import taxes”.

On September 7%, 2008, Customs exempted certain transportation costs in respect of strikes from being
included in the customs entry, stating:

“In accordance with my authority under section 133 (a) (5) (a) of the Customs Ordinance, I provide
that additional transportation costs incurrved by importers due to sanctions in the ports of Israel, will not
be considered for the transaction value for the purpose of calculating import taxes. It is clarified that these
are additional transportation, unloading and loading costs listed in the cargo account, which were caused
due to the sanctions and the importer has no control over them. The importer must prove the existence of
such additional costs”.

5. Conclusions

Can the state of Israel relieve importers in the current situation?

According to the publications, the Isracli Chamber of Commerce recently appealed to the director
of customs to exercise his authority and set a type of ceiling on which customs would be imposed, even
if in practice transport costs are currently more expensive, and this application was denied by customs
(Chamber of Commerce News, 2021).

Customs stated that this was a request to reduce the actual cost of transport — something that is not
possible, noting that when it came to a request to reduce additions to the value of transport, such as vessels
that declared “end of journey” in Cyprus and refrained from entering Israel due to the COVID-19 crisis.
Customs further stated that it has not been proven that the increase in transportation prices is due to the
COVID-19 or an unforeseen situation, therefore no reduction can be made under the exception in section
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133 (a)(5) of the Customs Ordinance, and even claimed that if the State of Israel accepts the claim, this
will be a breach of the International Agreement on the Valuation of Good.

So the question is basically: can in the present case, transportation costs raised by tens or hundreds
of percent, due to global COVID-19 crisis, shortage of ships, heavy loads in Israeli ports, shortage of
containers, constitute “special circumstances beyond the importer’s control”?

With all due respect, in my opinion, this point deserves further thought and discussion.

In my opinion, if the Second Lebanon War is an unforeseen event over which the importer has no
control, as well as sanctions or strikes, then the interpretation of the law could be a little more flexible,
and determined that a global COVID-19 crisis, shortage of ships, containers, to be considered as special
circumstances over which the importer has no control.

In this regard, [ would like to bring to the readers’ attention a ruling given in the Israeli court on another
issue, but it was stated in it, in relation to the Corona crisis, that it is certainly an unexpected event (Israeli
judgement..., 2020):

“It is hard to believe that the reasonable person could or should have expected the full far — reaching
consequences of the Corona epidemic, including on the economy and commercial life, in Israel and around the
world. We are dealing with an unparalleled epidemic which has no precedent in the last hundred years (at least
since the Spanish Flu epidemic which caused many deaths around the world between the years 1918—1920).

These right things can and should be applied, in my opinion — also in the field of international trade
and customs valuation.

Does anyone in the Customs Authority believe that the simple, lone importer, even if it is a wealthy
business company, has any control over the changes in world freight rates? Could any importer have
anticipated the corona crisis?

In the end, if my opinion will be adopted, the legal solution, is to relieve the importers of the customs
duty imposed on the transport that has become more expensive — it already exists. The “invention of the
wheel” is not required here.

Now only goodwill is required, and little flexibility in interpreting the law.
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Mema ma memoou. Linu na mopcoki nepegesenns pizko 3pociu uepes kpuzy COVID-19, enobanvny necmauy
KOpabInie, 3HUINCEHHS KOHKYPEHYTT Ha Micysx ma eeaukutl nonum Ha konmeunepu. Kpiv moeo, mosxcemo guoxpemumu
CYMO (i3paibCbky» NPULUHY — NePe3asanmaicents nopmie I3paino: Kepienuymeo Ha KOpaonax He 8ajcac 3d
Kpauje weapmyeamucs mym, yepe3 wo KilbKicmy Kopaonie, Ki Kopuchyomscs nopmamiu 13painio, smeHutyemucs.
B Bpaini 0o mumnoi sapmocmi mosapie dooawi mpanchopmui eumpamu, ax, Hanpuxiao, y Cineanypi ma 6
Oinvwocmi xpain. CLLUA, Aécmpanis ma Hosa 3enandis, nagnaxu, upiuiunu 6UKIIOYUMY MaxKui 6u0 eumpam i3
MUMHOI 6apmocmi mosapis.

Pesynomamu. Ieneparvha yeooa 3 mapugpie i mopeieni TATT écmanognoc HU3Ky npasui wo0o mozo, K
OYIHIOEMbCS. MUMHA 6apMicmb Moeapis, npome He nepeddayae HoOHUX 0006 A3KOBUX NPABUT OO0 NEPeBe3eHD.
Tomy 36inbutenns mpancnopmuux eumpam 6 I3paini npuzeo0ums 00 30ibUleHHA MUMHOT 6apmocmi mosapie ma 00
NO0ANbUO20 CISACHEHHS, MUNHUX 300Di8.

DI3painbevke 3aK0HO0ABCMBO 003801€ DePIHCAB] CRPUAMU IMNOPMeEPAM I GIOMOBIAMUCSH 8i0 000AMKOBUX MUMHUX
300pis. Lfi ma inwi cnpoujenna Oynu npuiinsimi wie @ MUHYI0MY (Hanpuxiao, nio uac eitinu abo cmpaixy).
Bucnosxu. Ha moio oymxy, axwo Jpyea Jlisancvka sitina, max camo ax cankyii uu cmpauxu, — ye nenepeodauysani
nooii, AKI iMROpmMepU He MOJXCYMb KOHMPOIIOBAMU, MO MIYMAYEHHS 3AKOHY Modice OYMU 0ewjo SHYUKIuUM ma
gusHavamu, wo enobamvHa kpusa COVID-19, deiyum xopabnie i KoHmelHepie 68aANCAOMbCA MAKUMU IHC
0coOnUBUMY 0DCMABUHAMY, KT He Ni0enIadHi Konmpono imnopmepis. Tomy éce, wio nompioHo, — ye eHyuKicmo
ma akmusizayis 000poi 6oni 3 OOKY depiicasu y npoyeci miyMaueHHs 3aKoHY, Woob 36LIbHUMU iMnopmepis 6id
dooamxkosux mum, cnpuyunenux kpuzoro COVID-19.

Kirouosi ciioBa: I'ATT, ominka, Tpancriopt, COVID-19, CIF, FOB.
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