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HNPUHIUII HE3AJIEXKHOCTI CYJ/JIB

Konemumyyiinuii npunyun nesanexcnocmi cyooie 3a06esneuye eaxnciusy poib cy008oi 2Ky 61aou 6 MeXanizmMi 3aXucnty
npas i ce0000 2pomMadsn ma € 3anopyxoio peanizayii npasa Ha cyoosuil 3axucm, nepeddauernoeo cmammeio 55 OcHogHo2o
3axony Yrpainu. Byov-ske 3HudNICEHHS PiBHA apanmill He3ANEHCHOCTI CYOi6 cynepeuumy KOHCIMUMYYIHIll 6UMO3T HEYXUTbHO20
3a0e3neuenHs He3ANeHCHO20 NPABOCYO0s MA NPABA SPOMAOSH HA 3aXUCT NPAB I 80000 HE3ANENCHUM CYOOM, OCKLTbKU NPU3BO-
Oumb 00 0OMedICEH S MONCTUBOCTEN Peani3ayil Yb0o2o KOHCMUMYYIIHO20 Npasa, a omaice, cynepedums cmammi 55 Koncmumy-
yii' Yepainu. Hesanexcnicms cy0o6oi 1a0u HapigHi 3 3aKOHO0ABY0I0 MA BUKOHABYOIO 1140010 € Hegi0 EMHOI0 03HAKOI NPABOBOT
Oepoicasi, 8 SIKI KOJCeH MA€ npago Ha Cyoosull 3axucm ceoix npae i ¢60600. B Yxpaini 3axpinieno nesanedxcnicmo cyoie sk
KOHCIMUMYYIIHUL NPUHYUN Opeanizayii ma OisibHocmi cy0ig 015 3abe3neyerts npasa ocoou Ha maxuii 3axucm. Hezanesxcricmo
€y0080i 2iKu 810U, AK I KOHCHO20 YOOI, € He Tuuie 2apanmicto, nepedbaueror cm. 126 Koncmumyyieto Yipainu, ane i 3ano-
DPYKOI0 008ipu 2pomadsan 0o cy00soi cucmemit. Hezanesxcnicms cyooie nonseae 6 ix camocmitinocmi, 6i0cymHuocmi 0y0b-1K020
CMOPOHHBO20 BNAUBY MA BMPYUAHHSA, GUPIUEHHS CYOOeI0 CYO08020 CROPY 34 CBOIM 6HYMPIWMHIM NEPEKOHAHHAM, HENO08 A3aHo-
cmi nid yac 30iicHenHs: npasocy00s 06y0b-KuMU 00CMABUHAMY, THWIOI (OKpiM 3aKoHy) soeio. Bionosiono 0o cm. 124, 126
Konemumyyii' Yxpainu, npasocydos e Ykpaini 30iicHioloms euxkuouno cyou. Bniug na cyoow 6 6yob-saxuil cnocié 3a60poms-
emuvcs. 3eiono 3i cm. 6 3axony Vrpainu «lIpo cyooycmpiii i cmamyc cy00igy, 30HUCHIOIYY NPABOCYOOs, CYOU € He3ANeHCHUMU
610 6Y0b-1K020 He3akoHHOo20 énausy. Cyou 30IiCHIONb NPasocy00s Ha ochosi Koncmumyyii ma 3axonie Ykpainu, a makooic Ha
3acaoax eepxosercmea npasa. Cnio sasnauumu, wo cmamms 126 Konemumyyii' Yxpainu nouunaemscs i3 cig. «He3a1exiCHiCb
i HedomopkanHicmb cy00i eapanmylomucst Koncmumyyieio i 3akonamu Yxpainuy. Y nooansutomy 3azHauacmscs, wo enius Ha
€yooio y 6yob-saxuii chocio 3aboponsemvcst. Cyoos He Modxce Oymu 3ampumanuii abo Ympumysanuil nio 6apmoio uu apewimon
00 BUHECeHHs 006UHYBATILHOZ0 BUPOKY CYOOM be3 3200u Buuyoi padu npasocydos 3a UHAMKOM 3ampumanis cyooi nio uac abo
810pazy JHc NiCs BUUHEHHS MAICKO20 A0 0codaU0 msdickoeo 3nouuny. Cyoos He modce Oymu npumseHymuil 00 6i0nosioL-
HOCIII 3a yX8aneHe HUM cy0oee piuleHHs, 3a GUHAMKOM BUUHEHHS 3104UHY abo ducyuniinaprnoeo npocmynky. Cy0os obiimae
nocady descmpoxoso. Ocobucma besnexa cyddi ma uienis 1ioeo cim’i 3abe3newyemucs 0epircagoro.

KuttouoBi croBa: Hesanexcricmy ¢y00is, cyoos, cyo, cy00sa 2iIKa 61a0U, He3aNeHCHICYb ¢y0080i 61a0uU.

Ye. S. Nazymko, H. S. Buha. Principle of judicial independence

The constitutional principle of independence of judges ensures the important role of the judicial branch of government in
the mechanism for protecting the rights and freedoms of citizens and the guarantee of the implementation of the right to judicial
protection provided for in Article 55 of the Basic Law of Ukraine. Any reduction in the level of guarantees of the independence
of judges contradicts the constitutional requirement of strict provision of independent justice and the right of citizens to the pro-
tection of rights and freedoms by an independent court, since it leads to a limitation of the possibilities for the implementation of
this constitutional right, and therefore contradicts Article 55 of the Constitution of Ukraine. The independence of the judiciary,
along with the legislative and executive powers, is an integral feature of the rule of law, where everyone has the right to judicial
protection of their rights and freedoms. In Ukraine, the independence of courts is enshrined as a constitutional principle of the
organization and activities of courts to ensure the human right to such protection. The independence of the judicial branch of
government, as well as of every judge, is not only a guarantee provided for in Art. 126 of the Constitution of Ukraine, but also
a guarantee of citizens’ trust in the judicial system. The independence of judges lies in their independence, the absence of any
outside influence and interference, the judge’s resolution of a judicial dispute according to his own inner conviction, and the
unrelatedness in the administration of justice to any circumstances or will other than the law. According to Art. 124, 126 of the
Constitution of Ukraine, justice in Ukraine is carried out exclusively by the courts. Influencing the judge in any way is prohibited.
According to Art. 6 of the Law of Ukraine “On the Judicial System and Status of Judges”, when administering justice, courts are
independent of any illegal influence. Courts administer justice on the basis of the Constitution and laws of Ukraine, as well as
on the basis of the rule of law. It should be noted that Article 126 of the Constitution begins with the words: “the independence
and inviolability of a judge are guaranteed by the Constitution and laws of Ukraine.” It is further noted that influencing a judge

© €. C. Hazumko, I'. C. byra, 2023

ISSN 2521-6473 [TpaBoBa mosuitis, Ne 4 (41), 2023 61



AxTyanbHi Ipo0OiIeMu I0PUIUYHOT HAyKH

in any way is prohibited. A judge cannot be detained or held in custody or under arrest until a guilty verdict is passed by the
court without the consent of the High Council of Justice, with the exception of the detention of a judge during or immediately
after the commission of a grave or especially grave crime. A judge cannot be held accountable for his judicial decision, except
for committing a crime or disciplinary offense. A judge holds office for an indefinite period. The personal safety of the judge and
his family members is ensured by the state. An exclusive list of grounds for dismissal of a judge or termination of his powers is
also provided. Article 129 of the Constitution of Ukraine also begins with words indicating the need to observe the principle of
Jjudicial independence: a judge, when administering justice, is independent and guided by the rule of law. In the following, this
article provides the basic principles of legal proceedings, which together indicate the position of the legislation that to ensure
the independence of a judge, it is necessary not only to standardize guarantees of independence, but also to comply with the
principles of legal proceedings and the principle of the rule of law by the judge himself.
Key words: independence of judges, judge, court, judicial branch of government, independence of the judiciary.

IMocTanoBka mpo6aemu. Ha choronHinHIA JeHb yTBEPIKCHHST BEPXOBEHCTBA MpaBa y cdepi mpaBocymis
€ JIy)KEe BOKJIMBUM aCIICKTOM, aJKEe KOXKEH IPOMAJSTHIH HAIIOl IEPKaBHU, BIAMOBIIHO O YMHHOTO 3aKOHOIABCTBA,
Ma€e TPaBO Ha 3aXMUCT CBOIX MOPYLICHUX MPaB UM CBOOOJ HE3aJECKHHUM Ta HeymepemkeHnM cynoM. OgHak Hama
CYIIOBa CUCTEMa Ma€ PsiJl 3ar0CTPEeHUX NpodieM, sKi OB s3aHi came i3 3a0e3MeueHHsIM He3alnexkHocTi [ 1, c. 47].

be3 He3anexkHUX CyIiB HEMOXIIUBO OOYIYyBaTH MIPABOBY JCPKaBYy, 3a0e3meunTr e()eKTUBHUM 3aXHCT MPaB,
CTBOPUTH €(DEKTHBHY Ta CIIPABEIJIMBY MPABOBY CHCTEMY. Y CYCHIIBCTBI IMOKH IO HE BU3PLIO PO3YyMIHHS TOTO,
IO TaKa He3aJeXKHICTh MOTPiIOHA HacaMmepe I A 10ro HOpMaJIbHOTO PO3BUTKY, a HE JHIIe cyaasiM. BoHa € Haii-
Ba)KJIMBIIIIOIO MIEPEITyMOBOIO YTBEPIKCHHS BCPXOBEHCTBA MPaBa Ta OCHOBHOKO TapaHTIEr0 3MIHCHEHHS CHIpaBeTH-
BOTO CY/IOUHHCTBA, (1)yHZ[aMeHTaJ'H>HOIO 3acaIor0 opraHizamii Jep>KaBHOI BIaIu y JIEeMOKpaTHIHI N nepmaBl Jlume
32 YMOBH IiSUTFHOCTI HE3aJICKHOTO CYAy MOXIIMBUHA €(EKTUBHHUN 3aXHCT MPaB i CBOOO JIOIMHU i TPOMaIsSHUHA,
FOPUIMYHHX OCI0, 1HTEpeciB CyCHuIbCTBa Ta AepkaBu [2]. OTe, MPUHIAIT HE3AJISHKHOCTI CYIUIIB MA€ BaKIIMBE
3HAUCHHSI.

AHaJii3 ocTaHHIiX Joc/imKeHb Ta mydaikanii. [TpuHIUT He3aneKHOCTI CyIIiB OyB MPEIMETOM HAyKOBHX
nocmimpkeHs [anaiinenko T.B., Kiumapenko C.M., Hazapos 1.B., Ckpunuenxo B.O. Ta iHIINX MpOBiTHIX HAyKOBIIIB.
OnHak, HU3Ka aCTEKTIiB MPUHIUITY HE3aJIECKHOCTI CY/IIIB, TOTPEOYIOTh JOATKOBOTO OMPAIFOBAHHS.

®dopmyBaHHS IIiJIel cTaTTi (MOCTAaHOBKA 3aBIaHHs ). METO0 TOCIHIKEHHS € BU3HAYCHHS PUHIIUITY HE3aJIeK-
HOCTI Cy/IiB.

Bukiaan ocHoBHoro marepiaiy. [IpuHIMI HE3aneKHOCTI CYNiB MOXOAUTH BiJl MIPABOBOI MPHUPOIU CYIY,
a TOMY TMOLIMPIOETHCS HAa BCIiX 03 BUHATKY CYIIB SK HAl[lOHAJIbHUX, TaK 1 MUKHAPOAHUX CYJIB, HE3BAXKAIOUW Ha
BiJIMIHHOCTI X IIPaBOBOTO CTaTycCy. Te came cTOCy€eThCs MUTaHb CYI0yCTPOIO B IEMOKPATHIHUX JIepKaBax, sKi Xoua
1 MarOTh HaIllOHAIBHI 0COOIUBOCTI, MPOTE MOB’SI3aH1 CMIILHUMH MIXKHAPOJIHUMH CTaHAapTamu [3, ¢. 36].

HesanexxHicTh CyI0BOI TUIKK BIIAJH, SK 1 KOXKHOTO CYIUII, € HE JIMIIIE TapaHTiero, nependadcHoro ct. 126 Koncru-
TyIi€r YKpaiHu, ajie i 3alopyKoro JOBIpH TPOMAJISH JI0 CYAOBOT clcTeMH. HesallexxHiCTh Cy/IIiB TIOJsrae B iX camMo-
CTIHHOCTI, BIJICYTHOCTI Oy/Ib-sIKOTO CTOPOHHBOTO BILUIMBY Ta BTPYYaHHS, BUPIMICHHS CY/IICIO CYJIOBOTO CIIOPY 3a CBOIM
BHYTPIIIIHIM ITEPEKOHAHHSM, HETIOB sI3aHOCTI ITiJT Yac 31iHCHEHHS PaBOCYIIS Oy/ib-IKUMH 00OCTaBUHAMH, 1HITIOHO (OKpIM
3aKoHY) BoJeto. Binmosinmo 1o ct. 124, 126 Koncrurymii Ykpainu, mpaBocyyist B YKpaiHi 30iHCHIOIOTh BUKITIOYHO CYIIHL
B Ha cyuito B Oy/ib-sKuii crioci6 3a00poHsieThes. 3riaHO 31 CT. 6 3akoHy Ykpainu «IIpo cynoycTpiil i craryc cyaiBy,
3IHCHIOIOYH IPABOCYA, CYIIH € HE3JICKHUMU BiJT Oy/1b-sIKOTO HE3aKOHHOTO BIUMBY. Cyau 3/11CHIOIOTE IPaBOCY/TSI HA
ocHoBi KoHcTuTyii Ta 3aK0HIB YKpaiHH, a TakoK Ha 3acalaX BEpXOBEHCTBA Mpasa [4].

Crizx 3a3HaunTH, 10 cTartsd 126 Konctutyiii YkpaiHu MOYMHAETHCSA 13 CHIB: «HE3AJIEKHICTh 1 HEIOTOPKaH-
HICTB CyIJi rapaHTyroThcsi KOHCTUTYIEIO 1 3akoHaMH YKpalHm». Y TONANBIIOMY 33a3HAYA€ThCs, IO BIUIUB HA
cymato y Oymp-skuii croci6 3aboponsieTbest. Cyans He MoXke OyTH 3aTpUMaHUi ab0 YTPUMYBAHUH i BAPTOIO YU
apeITOM JI0 BHHECEHHSI 0OBUHYBAJILHOTO BHPOKY CyaoM Oe3 3romu Buimoi pamu mpaBocynas 3a BHHATKOM 3aTpH-
MaHHS Cy[Jli i 9ac abo Bijpa3y K IMICIsi BAMHEHHS TSHKKOTO a00 OCOOIMBO TSDKKOTO 3710unHY. Cymns He MOXKe
OyTH NMPUTATHYTHH JIO BIJIMOBIJAILHOCTI 32 YXBaJICHE HUM CYJOBE PIIICHHS, 32 BUHSATKOM BUMHECHHS 3JIOUHHY 200
JCIH TUTiHapHOTO TpocTynKy. Cymius obiiiMae mocamy 0e3cTpokoBo. Ocobucra Oe3rneka Cy[yll Ta 4ISHIB HOTo
cimM’1 3a0e3mneuyeThes iepKaBoro. Takok HABOJUTHCS BUKITFOUHHMA TIEPENTIK MiICTaB JUIS 3BUTbHEHHS CYJUI 3 TOCaIn
abo mpunuHEeHHS Horo nmoBHOoBaXxkeHb. CTaTrTs 129 KoHcTuTymii YkpaiHn TakoxX MOYMHAETHCS 31 CIIB, SIKi CBIAYATH
PO HEOOXiHICTh TOTPUMAHHS MPUHIIUITY HE3aJIeKHOCTI CY/Ii: CY[Is, 3M1HCHIOIYN MPABOCYJISA, € He3aJIe)KHUM
Ta KePYEThCS BEPXOBEHCTBOM ITpaBa. B monaipiioMy y 3a3HadeHiid cTaTTi HABOJATHCS OCHOBHI 3acCaji CyJJOYMHCTBA,
10 Y CYKYTHOCTI CBIIYUTH MPO MO3UIIII0 3aKOHOABCTBA, 110 IS 3a0€3MECUCHHS He3aJIeKHOCTI Cy/li HOTPiOHO HE
JIUIIE YHOPMYBAHHS TapaHTii HE3aJIeKHOCTI, a i JOTPUMAHHs CaMHM CYJJICIO 3acaj] CYIOYMHCTBA Ta MPUHIIUIY
BEPXOBEHCTBa Mpasa [5, ¢.572-573].

Sk moBomuthes B Pimenni Koncrurynitinoro Cyny Yipainu Big 3 gepBast 2013 No 3-pr/2013 koHCTHTYLIH-
HUH TIPHUHIMAIT HE3aJISKHOCTI CyAIiB 3a0e3neuye BaXIIUBY POJb CYIOBOI TUIKM BIAAW B MEXaHI3Mi 3aXHUCTy IpaB
1 cBOOOI TPOMAISTH Ta € 3aIOPYKOI0 peani3aui’1’ TpaBa Ha Cy[OBHI 3aXHCT, nepez[6aqu0r0 crarreto 55 OCHOBHOTO
3axony YkpaiHu. Byap-sike 3HMKEHHS piBHS TapaHTIH HE3aJeKHOCTI CYIIIiB CYNepednTh KOHCTHTYHII/IHII/I BHUMO3i
HEYXWJIBHOTO 3a0€3MeUeHHS He3aJIe)KHOTO TPABOCYIS Ta IIpaBa TPOMAISTH Ha 3aXUCT MPaB i cBOOO HE3aJIeKHUM
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CYJIOM, OCKLTBbKM MPHU3BOIUTH O OOMEKEHHS! MOXKJIMBOCTEH peatizalii 1[bOro KOHCTUTYLIHHOTO MpaBa, a OTKe,
cynepeunts ctarti 55 Koncrutynii Ykpainu.

OT1xe, mUTaHHs 3a0e3MeueHHsI He3aJIeKHOCTI CY/I0BOT BJIaJIM Ta HE3alIEeKHOCTI Cy/1, 30KpeMa, i1 yac 3/ikc-
HEHHS CyJIOYMHCTBA MAIOTh BEJIMKE 3HAYCHHS, i HE TIJIBKH TOMY, III0 IX ITOTpUMaHHs rapantoBaHe KoHcTuTyiieo
VYkpainu: He3alleXKHICTh CyIJI € HeOOX1THOI rapaHTIiero peasizalii crpaBeauBOro Cy1l04MHCTBa. Jlumie 3a yMoBH
(YHKITIOHYBaHHS HE3aJICKHOTO CYAy MOXKIUBHI e(DEKTUBHUHN 3aXHCT MPaB i CBOOO JTFOIMHU i IpOMaITHIHA, I0PH-
JUYHUX O0C10, TApaHTOBAHUX 3aKOHOJIABCTBOM 1HTEPECIB CYCIIILCTRBA Ta JepkaBH [0, ¢. 177].

Crij BIIMITHTH, IO Y MPABOBIM JIEMOKpATHUHIN JepikKaBi Cy/, 3MIMCHIOIOYH TPABOCY/IS HA 3acaiaX 3aKOH-
HOCTIi, 00’€KTHBHOCTI Ta HEYNEPeHKEHOCTI, BUPIITye KOHMIIKTH B yCiX cepax CyCHiIBHUX BIJIHOCHH, 30KpeMa
BH3HAYAE BiIMOBIAABHICTh OPTaHiB JIepKaBHOI BIIA M MIEpe]] rpoMaisHaMu Ykpainu [6. ¢.176].

Sk 3a3nagace C.1. [Tymrkap, 1oCiiKy0uu MOHATTS «HE3aJISKHICTh CY/TiBY» BapTO 3a3HAYMTH, 110 B IOPUANIHIN
JiTepatypi BIICYTHIN e AMHUM Miaxix 1o Horo posyminus. Tak, T.B. I'anaiiqeHKko MponoHye mix He3aIeXHICTIO Cy/ i
PO3YMITH €JIEMEHT HOr0o MPaBOBOTO CTATYCY, 3a0€3MEUEHOT0 AeP>KaBHO-IIPABOBUMH TapaHTISIMHU, BITBHO, HEyIIepe-
JUKCHO 1 CIpaBe/UINBO 3A1HCHIOBATH CYOYMHCTBO 33 CBOIM BHYTPIIIHIM NEPEKOHAHHSIM Ha MiJCTaBi Ta y MeXax
3aKOHY, 0e3 OyIb-SKOro HEMpPaBOMIPHOTO BIUIMBY JJisl €()eKTUBHOIO 3aXMCTy MpaB i cBOOOJ JIIOIWHU Ta iHTEpe-
ciB nepxasu [7, c. 4]. Y cBoto uepry, M.JI. CaBeHKO BBaXkae, 1110 HE3aJEKHICTh CYIIB € CUCTEMOIO 3aXO[iB, LI0
3a0e3MeuyoTh BUPILLEHHS CIIPHOTO MPaBOBOTO MUTAHH CYIJICIO0 38 CBOIM BHYTPIIIHIM MEPEKOHAHHAM Ha MiACcTaBi
3aKoHy 0e3 OyIb-sIKOTO CTOPOHHBOTO BTPYYaHHs Y 3MIHCHEHHS MPAaBOCYI SIK S(PEKTUBHIIA 3aXHCT IpaB i CBOOOX
mronuHH [8, ¢. 98; 9, ¢. 337].

["apaHTii HE3aIeKHOCTI CYUIIB JIS)KATh B PI3HUX IJIONIMHAX, TOMY B FOPUINYHIN JITepaTypi po3MoBCIOIKEHA
KJIacH(iKaIlisi, 3TiJJHO 3 IKOK BOHU MOAUISIOTHCS Ha 3aralibHi 1 mpaBoBi. Jlo mepioi rpymnu rapaHTiid He3aaeKHOCTI
CYIUIIB BXOJISITh: IMOJIITUYHI, EKOHOMIYHI, 17ICOJIOTIYHI rapaHTii, a 0 TPyIH MPaBOBUX — CYJIOYCTpiiHI (opraHiza-
1iitHi) Ta mpornecyanbHi rapanTii. Ha mymxy B.O. ['puniok, opranizamiiiai Ta mporecyaibHi rapanTii 32 CBOEIO IPH-
pozmoro i 3HaYCHHAM € Onu3bKUMHU. OHAK SIKIIO MEpIIi CIPSIMOBAHI MEpIl 32 BCE HAa CTBOPCHHS HEOOXiTHUX YMOB
JUTS. HOPMaJIbHOTO (DYHKIIIOHYBaHHSI CY/IOBOi CUCTEMH, TO OCTaHHI SBJISIIOTH COOOI0 PI3HOMAHITHI CIOCOOH 1 MPaBoOBi
3acobu peamizallii He3aJIeKHOCTI Cy/1i Oe3nmocepeIHbO B pOoIleci po3misay KpuMiHaibHux crpas [10, c. 131].

T.B. l'anaiinenko, 3a3Hadae, 110 HE3aJEKHICTh CyAJIIB € OCHOBHOIO IEPEeIyMOBOIO (DYHKIIIOHYBaHHS camo-
CTiHOT 1 aBTOPUTETHOT CyNOBOI BIa/u, 31aTHOI 3a0e31eYnT 00’ €KTUBHE i 0€3CTOPOHHE MPaBOCYIsA, €PEKTUBHO
3aXUCTUTH MpaBa 1 cBOOOIM JIONMHY 1 rpoMajsiuuHa [11, c. 28—40].

XapakTepu3yIouu JaHUH MPUHIKIL, HE MOKHA HE BIJI3HAUUTH, IO CTYIIiHb HOTO BTUICHHS B pealbHIN Iilic-
HOCTI 3aJIC)KUTH HE JINIIE BiJl IOBHOTH HOPMATHBHOTO 3aKPITUICHHS. BITiB Ha OTO CYTHICTH MAIOTh TaKOX I HAIli-
OHAJIbHI MPaBOBI TPAJIMIIIi, IO ICHYIOTh Y JEpyKaBi, 0COOIMBOCTI €BOJFOLIIT MTPABOBOI CUCTEMH, PiBEHb MPABOCBI-
JIOMOCTI B CYCITUTBCTBI, MEHTAITET TPOMAJISIH, PIBEHb €KOHOMIYHOTO PO3BUTKY Kpainu. Lli ¢akropu Bimirparotsb
BaXXJIMBY POJIb OCKIJIBKH cama To co01 He3aJeKHICTh He TUIBKH Tiependadae MUpoKi mpasa CyIyIl Ipy 31iHCHEHH]
MIPaBOCY/JIsl, @ ¥ HaKJa/la€ Ha HhOTO TEBHI OOMEKEHHS, SIKi MMOKJIMKaHI He JIOMYCTHTH i1 IepEepOCTaHHS Y BCE03-
BOJICHICTh. [IpudoMy caMOOOMEKEHHS sIKe, sIK MPAaBHJIO, HAa 3aKOHOJABYOMY PiBHI HE BPETYIbOBYETHCS, MA€ HE
MOCTYMATHUCS 32 CBOIM 3HAYCHHSM MPSIMUM HOPMATHBHHM 3a00pOHaM, 1110, B CBOIO Yepry, MOCHIIIOE POJIb TPABUII
npodeciiinoi etuku cyauis [12, ¢. 99-100].

He3zanexHicTh cynoBoi BiaJu € He CaMOLLJIIIO, a HEOOXiTHOI0 YMOBOIO peaizalii mpasa JIOIUHHU Ha CIpa-
BEJIMBICTh MPAaBOCY//s, IPUHLIUITY BEPXOBEHCTBA MpaBa. «...MeToro 3a0e3Me4eHHs] He3aJIeKHOCTI CyA0BO1 BlIaAH
€ TapaHTyBaHHs KOXHiM 0c001 0CHOBOIOJIOXKHOIO NpaBa Ha PO3IVISL CIIPaBH CIIPABEUIMBUM CYJIOM JIMIIIE Ha 3aKOH-
Hill miacTaBi Ta 6e3 OyAb-sSKOr0 CTOPOHHBOTO BILTUBY... He3ane:KHICTh Cy[iB rapaHTYEThCS HE3ANEKHICTIO CyIIOo-
BOI Biaau 3arajoM. Lle € OCHOBHIM IpUHIMTIOM BEpXOBEHCTBA mpaBay [13].

[inkom cirymHOO € aymka 0. TTonsHChKOTO, 10 HE3aleKHICTh CY/IIIB, MOEJHAHA 3 YCBIJIOMIICHHIM HUMH
CBOE€1 BIAMOBIAALHOCTI TIEPEJT CYCIIILCTBOM 1 yUaCHHUKAMHU CYJIOBOTO TIPOIIECY, CIPUAMAETHCS Y CYCIUIBHIHN CBiJI0-
MOCTI SIK Ba)KJIMBa COIliajibHA IIIHHICTh 1 Ha0aHHS CYYacHOTO JIEMOKPATHYHOTO CYCIiibcTBa. CylTOYHHCTBO MOXKE
CTaTH MPaBOCYI/ISIM y OyKBAJIBHOMY PO3YMIiHHI IIHOTO CJIOBA JIMIIE Y pasi, KOJU BOHO 3MIIHCHIOETHCS HE3aJIC)KHUM
cynaero [14, c. 82]. Ilpore TyT BapTo j0IaTH, IO HE3aJIEKHUM Mae OyTH He JIMIIE CY[s, a i Cy[0Ba Tijika BIajan
3arasioM. [Ipu oMy HEOOXiTHUM € iCHYBaHHS BJIACHOI KOPIIOPATUBHOI KyJIBTYPHU CY/IIB, Y MEXaX SKOi BOHU Bij-
qyBaJIM O BIACHY NMPUYETHICTB IO CyAAIBCHKOTO KOPITYCY 3arajioM i CIpUHMAaIIH 1HIUBIAyadbHy HE3AJICKHICTD SIK
HEBiJl’€MHY YaCTUHY He3ajeKHoro npasocynas [15, c. 16].

EdexTrBHE BUKOHAHHS CY/IOBOIO BJIaJI010 ii (DYHKIINH MOXKIIMBE JIMILE 32 YMOBH 11 HE3aJI€KHOCTI, 110 € XapakK-
TEPHOIO BIIMIHHOIO PUCOIO caMe Cyl0Boi Biaau. bisblie TOro, BUXOASA4YH 13 JOKTPUHH KOHCTUTYLIOHAI3MY, CyAH
MMOBUHHI OyTH MOBHICTIO HE3aJIE)KHI BiJI OpraHiB 3aKOHOJABYOT BIIAJIH, JIATH HE K IHCTPYMEHTH OOpaHOTO Oijb-
IIICTIO 3aKOHO/IaBYOTO OpTraHy, a K CIYT'H KOHCTHUTYIIHHOTO Jaay, 3arayioM [16, c¢. 11-12]. HesanexHicTh cyo-
BOT T'UIKM BJIaJH 3a0€3MeUy€eThCs, TO-TIepIie, BIIOKPEMIICHICTIO 11 B CUCTEMI MOy JIepKaBHOI BIIaIH; MO-ApYTe,
HEMOXITUBICTIO THIIMX TUIOK JepKaBHOT BT BILTUBATH Ha PIlICHHS CYJIiB a00 CKACOBYBAaTH iX; MO-TPETE, TapaH-
TisSIMU He3aJIexkHoCTI eyt [17, ¢. 58].

B ropunuuHiii siTepaTypi JOBOJTI IPYyHTOBHO BHCBITICHO O3HAKH HE3AJEKHOCTI CYIMIB, a caMe — BoHA: 1) He
€ acOOIOTHOIO, a/kKe 0OMEKeHa 3aKOHOM, IPOLETYPHUMH paMKaMH, B MEKaX SKHUX 3/1HCHIOEThCS CylOBa BIaja;
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2) € JeTITUMHOIO JIMIIE MiJ] Yac 3A1HCHEHHS MPOoIeCyallbHOI AISTBHOCTI Cy/i; 3) MICTUTh €IEMEHT 0COOMCTICHOT
HE3aJIeKHOCTI CyIAiB (TOOTO HASBHICTB y Cy/Al MEBHUX MOPATIBHO-IICHXOJIOTIUHUX SKOCTEH, SIKi CIIPHUSIIOTH peai-
3awii mpaBa Cyai caMOCTIHHO pUMAaTH pillieHHs 10 crpasi); 4) mependadae HE3aJIEKHICTh K BiJ 30BHIIIHBOTO
(daxTopu, 1110 3HAXOAATHCS 32 MEKAMH CYI0BOI CUCTEMH), TaK 1 BHYTPIIIHBOTO ((hakTopu ycepeauHi camoi Cy10Boi
CHCTEMH) BIUTMBY Ha IPOLIEC IPUHHATTS CYIICIO PILlICHHS 110 CIIPaBi; 5) 3a0e3MeuyeThCs MOrPO30I0 3aCTOCYBAHHS
KPUMIHAJIBHOTO TIOKAPaHHS y BUIAAKY MOPYIICHHS He3anexHocTi [15, ¢. 17].

OTKe, He3aIEKHICTh CYIIIB € 3aTaIbHOBH3HAHUM IPUHIIUIIOM 31iHCHEHHS MTPaBOCYIIS B YCIX JEMOKpaTHY-
HUX JIep)KaBax, OCHOBHOIO 3aCaJI0k0, SIKOK KEPYIOThCS Y CBOIN JisUTbHOCTI MIXKHAPOIHI CY/IOBI yCTaHOBH. 3a0e3Iie-
YEeHHS CIIPABEIIUBOTO TIPABOCYIIS € HEMOXKIUBUM 0e3 aOCOOTHOT He3aleKHOCTI cymuiB. Tak, B.M. JlaroBcbknm
OyJ10 TIPOBEJICHO JTOCITI/HKEHHS He3aJIS)KHOCTI CY/IOBOI BT U SK 3IATHOCTI CY/IIB 1 CY/UIiB 3[1HCHIOBATH MPABOCYIIS
0e3 BILTUBY 1HINWX T'UIOK BJIAJH, OKpEMHUX OCI0 4 KOHTpOO 3 ix croponu [18, c. 10]. [IpuHIMI He3anexKHOCTI
CYIUIIB JlicTaB BioOpaskeHHsI y 0araThboX MKHApOIHO-TIPaBOBUX akTax. Tak, crarTa 10 3aranpHoi geknaparllii mpas
JIFOMHU BU3HAUMIIA TIPABO KOXKHOTO Ha PO3IIISA]] CIIPABH LIO/I0 HOTO MpaB YK 000B’sI3KiB a00 KPUMiHAIEHOTO OOBH-
HYBAa4Y€HHSI CTOCOBHO HbOTO HE3aJIe)KHUM Ta 0e3CTOPOHHIM (HeynepemkeHuM) cyaom [19; 20, ¢.49].

OTxe, HE3aJIEKHICTh CYIOBOI BJIa/Id HapiBHI 3 3aKOHOIABYOI0 Ta BUKOHABYOIO BJIAJIOI0 € HEBIJ'€MHOIO O3Ha-
KOO TIPAaBOBOI JIepXkKaBH, B sIKil KOKEH Ma€ MpaBO Ha CyIOBUI 3aXUCT CBOIX IpaB 1 cBoOoa. B YkpaiHi 3akpimieHo
HE3aJISKHICTh Cy/iB K KOHCTUTYLIHHUI MPUHLIMI OpraHi3alii Ta JisIbHOCTI Cy/iB AJis 3a0e31edeHHs npaBa 0coou
Ha TaKMH 3aXHUCT.
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