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THE ESSENCE OF DOUBLE TAXATION IN TRANSFER PRICING

MPUPOJIA MTOJABIMHOTO OMOJATKYBAHHSA Y TPAHC®EPTHOMY IIHOY TBOPEHHI

The article is devoted to the study of the essence and nature of double taxation in the conditions of transfer pricing. The
crux of the problem is that profits from transfer transactions may be subject to taxation in both countries where the related
parties are located. This can create complications and misunderstandings between countries, as well as cause conflicts between
businesses and tax authorities. The main goal of solving the problem of double taxation in transfer pricing is to create a stable
and transparent system that satisfies the interests of all parties. International standards and dispute resolution mechanisms
play a key role in achieving this goal, ensuring a fair and clear playing field for all participants. In the further development
of transfer pricing and the fight against double taxation, it is important to continue the development and implementation of
effective international standards, as well as to strengthen cooperation between countries and enterprises. Only in conditions of
mutual understanding and cooperation will it be possible to ensure an effective and fair transfer pricing system that considers
the interests of all parties.
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taxation.

Cmammio npucesiueno 00CIiONCEHHIO CYMHOCHE MaA NPUPOOU ROOBILIHO20 ONOOAMKYBAHHS 8 YMOBAX MPAHCHEPMHO20 1i-
HOYm8openua. Y cyuacnomy ceimi, 0e OisHec cmac éce OLbie 2100ANI308AHUM, A MINCHAPOOHA MOP2iens 1 iHeecmuyii 6u-
AGNAIOMBCS HeOOXIOHUMY OIS PO3GUMKY, Mpanchepmue YiHoymeopenHs CMae 8aNCIUBUM el1eMEeHMOM NO0amKoBoi cucmemu.
Busnauarouu yinu na mpauncgepmui onepayii Mise noe a3anumMy CmopoHamil, KOMIAHIT CIMUKAIOMbCA 3 PUSUKOM NOOBIHO20
ONOOAMKYBAHHS, WO MOJCe BUHUKHYMU 8HACTIOOK PO3bidcHOCHEll Y NOOamKosux cucmemax pisnux kpain. Cyme npobaemu no-
JIA2A€ 8 MOMY, W0 NPUOYMOK 610 MpaHcepmuux onepayit Moxce Oymu niddanuti OnoOOAmMKy8antio 8 000X Kpainax, de po3ma-
uio0eani nos a3ani cmoponu. Le modice cmeoprogamu ckaaoHowi ma Henopo3yYMIiHHS Midic KpaiHaMU, a MaKodlC UKIUKAMU KOH-
rikmu mizxc nionpuemcmeamu ma nooamkosumu opeanamu. OOHIEI 3 0CHOBHUX KOHYeNYill Y MPaHc@epmHomy YiHoymeopenHi
€ NPUHYUN «GUMSCHYMOI PyKUy, SIKULL nepedbayac, wo yinu Ha mpancgepmui onepayii Mijc nog s3aHuMu CIoPOHAMY NOGUHHI
Oymu maxumu, SKi 6 0Y1U YKIAOEHT MIdIC He3aNelNCHUMU KOMNAHIAMU 8 ananoiynux ymosax. [Ipome, 6 peanbHocmi GUHUKAIONb
MPYyOHOWi 8 MOYHOMY BUSHAYEHHT A0EKBAMMHUX YiH, WO Modice 8echiu 00 po3bidcHocmell y po3yminni obuucienns npubymxy. /s
BUDIUEHHS Yb020 NUMAnHA, baeamo Kpain ykiadaioms Bazamocmopouni y200u npo YHUKHEHHS. NOOBIIHO20 ONOOAMKYEAHHS.
L]i y200u 6cmanognioioms npasund, 3a AKUMU RPUGYMoK BU3HAUAEMbCA MA PO3N0OLIAEMbCs Midic Kpainamu. OOHak, He 3a8icou
MOJICHA docsiemu €OHOCMI Y GUSHAYEHHT YIMKUX NPABUT, Wo THOOI npu3e00unts 00 000amKosux cnopie ma kougrixmis. Octo-
BHOIO MeMOI0 P038 A3AHHS NPodIeMU NOOGIIHO20 ONOOAMKYBAHHA Y MPAHCHEPMHOMY YIHOYMBOPEHHI € CBOPeHHS CMAbinbHOT
ma npo3opoi cucmemu, KA 3a00601bHAE iHmMepecu 8Cix cmopin. MinicHapoOHi cmandapmu ma Mexamismu eUpiuleHHs Cnopie
2parms K408y poib Y 00CASHeHHI yiei Memul, 3a0e3neuyiouu cnpasedusi ma yimxi npasuna epu 01 ycix yyacHuxis. ¥ no-
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0anbULOMY PO3BUMKY MPAHCHEPMHO20 YIHOYMEOPeHHS ma OOPombOI 3 NOOBIIHUM ONOOAMKYBAHHAM, BAHCTUBO NPOOOBIICYBAMU
PO3POOKY ma 8NPOBAONCEHHS ePEKMUBHUX MIHCHAPOOHUX CIAHOAPIMIE, A MAKONC NOCUTIOBAMY CIIGRPAYIO MidC KpaiHamu ma
nionpuemcmeamu. TinbKu 6 yM08ax 63a€MOPO3YMIHHA Ma CRigNpayi ModcHa Oyde 3a06e3nevumu eekmueny ma cnpaseoiugy
cucmemy mpaHcghepnmHoeo YiHOYMEOPEHHS, KA 8PAX08YE IHMepecU 6Cix CMOpIH.

Kuouosi ciioBa: mparcghepmue yinoymeopenns, noositine 0n00amKy8ants, KOHMPOIbOB8aHi onepayii, 0860CMOPOHHI y200u

npo yHUKHEHHS ROOBIIHO20 ONOOAMKY8AHHSL.

Problem statement. Digitization and remote inter-
action between subjects determined the direction and
trends of the development of the economy and interna-
tional taxation. Approaches to the elimination of double
taxation are related to measures taken by countries in the
field of foreign investment promotion, tax calculations,
and even income distribution tools. Such diversity has
complicated the tax systems of the world and, accord-
ingly, it is increasingly difficult to develop a solution to
this problem. The pandemic has covered many spheres
of society and has not bypassed the tax sphere. States
and businesses experienced fiscal difficulties caused by
the general economic upheaval. As a result, the need to
expand and create new tax benefits has become the most
important tool for tax regulation.

Analysis of recent research and publications.
The problem of double taxation is actively researched
by domestic scientists-practitioners, among whom the
works of R.G. Braslavsky [1], Yu.V. Horodnichenko [2],
K.F. Kovalchuk [3], K.O. Kuts [10], T.Yu. Medinska
[8], I.Ya. Olendera [5], V.V. Parkhutsia [6], L.V. Petrova
[3], I.P. Ustinova [8], V.V. Khodzytska [9], T.M. Shulgi
[10]. However, along with the significant development
in this scientific direction, in our opinion, the problem of
double taxation should be considered when carrying out
transfer pricing operations.

The purpose of the article. The purpose of the arti-
cle is to study the nature and essence of double taxation
in the implementation of transfer pricing operations, to
determine the genesis of this phenomenon and its main
parameters.

Presentation of the main material. In its forma-
tion, the organization of the taxation process required
the creation of a certain type. Therefore, as the coop-
eration of the state strengthened, at the turn of 1928, a
group of experts in the field of taxation proposed the
first prototype of the model.

In the future, this problem was increasingly sub-
jected to the process of unification of content, in which
certain international organizations played an active role.
A special place was given to developed countries, which
dominated in terms of the number of approved agree-
ments. So, for example, in 1963, the OECD developed
a standard convention that mainly takes into account the
interests of capital donors [2]. In the following years,
these phenomena permeated the activities of both de-
veloped countries. The number of agreements conclud-
ed between developing countries increased every year.

Naturally, under such conditions, the problems of adapt-
ing the provisions of the OECD convention to modern
realities were brought up to date [2]. The growth of eco-
nomic expansion of domestic enterprises is accompa-
nied by the growth of the opportunity to have income
from foreign sources, to own property there. These phe-
nomena become the object of close attention of state
governments and, of course, in these conditions, the
need for international double taxation is obvious [3] and
the creation of legal ways to prevent double taxation.
The UN also played a significant role in these tasks.
This applies both to the conceptual apparatus and the
definition of terms, and to the establishment of various
tax collection schemes. It should be noted that the elim-
ination of discrimination in the taxation of countries is
different, as is the system of methods for eliminating
double taxation [9]. The essence of the development of
the double taxation elimination mechanism is the appli-
cation of approaches:

— the first is based on the use of territorial binding,
namely in the taxation of incomes received in the re-
gions of this space;

— second, the approach is based on the essence of
residency, when taxation covers all incomes outside of
their place of receipt. In this, natural persons are based
on citizenship, and legal entities are based on the place
of registration and performance of the main activity.

From 1 December 2020, the Luxembourg tax authori-
ties issued a circular stating that from 1 January 2021, the
provisions incorporating the EU Parent and Subsidiary Di-
rective into Luxembourg law will no longer apply to com-
panies registered in Gibraltar with regard to the compli-
ance of legal persons Conversely, the dividend exemption
may apply if the dividends are distributed by a non-resi-
dent company subject to income tax comparable to Lux-
embourg income tax (known as “subject to the tax test”).

In the US, a bill has been issued that includes a re-
quirement to report beneficial ownership. Information
provided to FinCEN will be kept confidential and pro-
tected in accordance with the highest standards of infor-
mation security.

On 11 December 2020, the French Supreme Admin-
istrative Court (Conseil d’Etat) delivered its decision in
the case of whether an Irish resident company has a per-
manent establishment in France under Article 2 of the
Franco-Irish Income Tax Treaty (1968), which is similar
to the provisions of the OECD Model Convention until
the 2017 renewal.
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First, the court ruled that the concept of a dependent
permanent establishment (DAPE) includes French com-
panies that routinely take decisions on deals systemati-
cally approved by a non-resident company.

Second, the court officially ruled that tax treaties
can be interpreted in the light of the OECD commen-
tary published after their conclusion (ambulatory inter-
pretation). According to previous case law, an OECD
commentary could be used as a means of interpretation
only if it was published before the conclusion of the
relevant treaty.

On December 4, 2020, Belgium proposed adjust-
ments to the interest deductibility limits and the An-
ti-Abuse Regulation for jurisdictions included in the list
of non-cooperative EU countries. These measures are
taken starting from 2021.

The Danish Parliament has passed a bill amending
the corporate income tax rules regarding permanent es-
tablishments, deduction of final losses in foreign subsid-
iaries and requirements for transfer pricing (TP) docu-
mentation. The rules enter into force on January 1, 2021.
Digital service charges have appeared in Portugal since
November 19, 2020, where a law has been issued to
introduce: relating to cinematographic and audiovisual
activities. First, a fee of 4% of the price for audiovisual
commercial communication is included in video shar-
ing platforms. The exhibition fee began to be collected
from advertisers based on the income realized in Portu-
gal. Secondly, an annual fee of 1% of the revenues of
subscription service providers — by video request. The
law entered into force 90 days after the date of its publi-
cation, that is, from February 17, 2021 [5].

The phenomenon of double taxation is increasingly
increasing with the increase in the degree of internation-
alization of the economy and the progressive expansion
of tax “claims” of states on income received outside
their territory. The nature of double taxation is revealed
purely from a technical point of view, when one and the
same economic transaction is connected with several
tax systems, and, therefore, a tax obligation arises that
coincides as a result of the application of the provisions
of the current tax legislation, which are simultaneously
in force in different legal jurisdictions. systems of coun-
tries. This combination of rules arises from the adoption
in each legal system of certain criteria, the joint appli-
cation of which is not agreed upon. Limiting the review
of direct taxation, it should be noted that the common
criteria that determine the territorial aspect of taxation
have a dual nature, objective or subjective. To clarify
this aspect, we can say that for the purpose of selecting
the facts of economic activity subject to taxation, the
first criterion strengthens the connection between the
fact and the territory, while the second one strengthens
the connection between the subject and the territory.
From this it follows that, based on an objective criteri-

on, these taxes are applied to all economic transactions
that take place in the state, regardless of the connection
that exists between the entity that carries them out and
the territory itself (and therefore the tax is applied to all
income received within the territory of a certain state),
while, based on a subjective criterion, these taxes are
applied to all actual economic transactions carried out
by subjects connected in a certain way to the territory of
the state (residence or even just citizenship), regardless
of the place where similar economic transactions take
place (and therefore income tax is applied to all resident
incomes, wherever they are received). It is when two
(or more) states involve the same tax base in their tax
sphere that the phenomenon of double taxation arises.

This is a consequence of the coincidence of conflict-
ing criteria of connection by their nature, i.e. at the sys-
tematic level, or since a certain taxpayer represents ac-
tual elements of connections with several jurisdictions,
i.e. at the level of one economic transaction. However,
the problem arises because all the main common factors
commonly used express an extraterritorial tax claim. In
practice, various combinations may occur:

— conflict between two objective criteria (for ex-
ample, different identification of the place of income
production);

— a conflict between two subjective criteria (for ex-
ample, a person is considered to be connected to two
different tax jurisdictions);

— conflict between subjective and objective criteria.

Hypotheses of opposition between criteria of the
same nature (double objective criterion or double sub-
jective criterion) refer to a conflict that can be defined
as formal because it is resolved at the level of the legal
qualification of the source or place of residence: dual
residence, for example, which can be effective, if the
person actually meets the requirements for residence in
both states, or also presumed, if residence in one of the
two states is recognized as a result of the presumption.

Otherwise, the hypothesis of a conflict between ob-
jective and subjective criteria implies a different ap-
proach to the main tax policy. It often happens that two
principles coexist: the principle of taxation of income
from foreign economic activity extends the tax powers
of the relevant state to its residents even outside its ter-
ritory, the principle of taxation at source extends the tax
powers of the state to non-resident entities that operate
on the national territory and receive there is income that
would be taxable if it were received by resident entities.
From the above, it is clear how closely related the issue
of “territoriality” of taxes is to the problem of double
taxation. In fact, it is about harmonizing the taxation of
residents of income received abroad (the principle of
taxation of income from foreign economic activity) and
non-residents for income received on the national terri-
tory (a direct expression of the principle of territoriality).
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It should also be noted that international legal practice
did not contain any direct prohibition of double taxation,
legal or economic. Each state could consider a certain
economic transaction as taxable within the legitimate ex-
ercise of its sovereignty, regardless of the choice of other
states. As noted, there is no consensus either on the cri-
teria based on which the tax should be distributed among
the various states involved, nor, therefore, on the distri-
bution of responsibility for eliminating double taxation.

In today’s world, where business is becoming more
and more global, and international trade and investment
are necessary for development, transfer pricing is be-
coming an important element of the tax system. When
determining the prices of transfer transactions between
related parties, companies face the risk of double taxa-
tion, which may arise because of differences in the tax
systems of different countries.

The crux of the problem is that profits from transfer
transactions may be subject to taxation in both countries
where the related parties are located. This can create
complications and misunderstandings between coun-
tries, as well as cause conflicts between businesses and
tax authorities.

One of the main concepts in transfer pricing is the
arm’s length principle, which provides that the prices
for transfer transactions between related parties should
be those that would be agreed between independent
companies under similar conditions. However, there are
difficulties in accurately determining adequate prices,
which can lead to differences in the understanding of
profit calculation.

To solve this issue, many countries conclude Bilat-
eral Agreements on the Avoidance of Double Taxation
(DTA). These agreements establish the rules by which
profits are determined and shared between countries.

However, it is not always possible to achieve unity in
defining clear rules, which sometimes leads to addition-
al disputes and conflicts.

The main goal of solving the problem of double tax-
ation in transfer pricing is to create a stable and transpar-
ent system that satisfies the interests of all parties. Inter-
national standards and dispute resolution mechanisms
play a key role in achieving this goal, ensuring a fair and
clear playing field for all participants.

In the further development of transfer pricing and
the fight against double taxation, it is important to con-
tinue the development and implementation of effective
international standards, as well as to strengthen cooper-
ation between countries and enterprises. Only in condi-
tions of mutual understanding and cooperation will it be
possible to ensure an effective and fair transfer pricing
system that considers the interests of all parties.

Conclusions. Thus, international taxation, being a
serious tool in regulating the foreign economic activity
of enterprises and states, requires special attention in the
conditions of a rapidly changing world and comprehen-
sive digitalization. Meanwhile, multiple international
taxation places an additional burden not only on taxpay-
ers, but also has negative consequences for all partic-
ipants in tax-legal relations. If only fiscal interests are
pursued in the country, then, in addition to the fact that
basic principles of universal law, such as respect for hu-
man rights and fundamental freedoms, non-discrimina-
tion, etc., will not be observed, a natural obstacle to the
development of international economic relations and in-
ternational cooperation will also be created. Therefore,
in global practice, the elimination of double taxation is
of the utmost importance, and there are differences in
the procedure for applying the method of exemption of
the country of residence.
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