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PEDEPAT

3sit ipo HJIP: 89 c., 2 tabx., 117 mxepen.

OO0'ekT AOCHIIKEHHS — CYCHUIbHI BIJHOCHHU INOAO  pedopmyBaHHA
3aKOHO/IABCTBa YKpaiHW B KOHTEKCTI €BPOIHTETPALlITHUX TPOIIECIB.
Meta pgociaimxeHHs — po3poOKa METOMIB Ta METOAUK JOCIIHKCHHS

aJMIHICTPAaTUBHO-TIPABOBUX PETYJIOBaHHS MMyOJIIYHUX BIIHOCUH B KOHTEKCTI
€BPOIHTErpAIliiHUX TPOIECIB, PO3POOKA MPOIO3UIIIHN II0JI0 3MiH Ta JOMOBHEHBb IO
3aKOHOJIABUMX Ta MiJA3aKOHHUX HOPMATHUBHUX akKTiB 3 MUTaHb pedOpMyBaHHS
3aKOHOJIaBCTBA YKpaiHU B KOHTEKCTI €BPOIHTErPaLlITHUX MTPOIIECIB.

Metoam aocCHiIKeHHSI — 3arajJbHOHAYKOBI METOJIU II3HAHHS JEep)KaBHO-
PaBOBUX SIBUIL; CHCTEMHHH, I1HCTUTYIIMHUHN, COINIOKYJIbTYPHHM, CTPYKTYpHO-
(yHKI10HATBHUM, KOHKPETHO 1CTOPUYHHIA, TOPIBHSAIBHO-IPABOBHI METOIH.

HaykoBa HOBM3HA | KOHKPETHi JOCATHEHHS Y 3BITHOMY Iepioai —

Bnepme: B TEOPEeTMYHOMY TIUIaHI MPONOHYETHCA LUIICHA  KOHIIETIIS
pedopMyBaHHS 3aKOHOAABCTBA YKpaiHU B KOHTEKCTI €BPOIHTErpaLlIiHUX IIPOLECIB;

YAOCKOHAJICHO: MPOMO3HUIIi 11010 po30yI0BU JepKaBHOI CIy>kKOM YKpaiHu Ha
3acajax BIAMOBIAHOCTI BIAMOBITHOTO 3aKOHOJABCTBa BUMora OCHOBHOro 3akoHY
Ykpaian, yCyHEHHS TPOTAIMH Yy 3aKOHOJIABCTBI, SKUM YPETYJIhOBAHO MPOIEAYPY
NPUTSATHEHHS JI0 aJMIHICTPATUBHOI BIAMOBITAIBLHOCTI 32 OKPEMi BHJM IOPYIICHD,
NepeIyMOBU Ta NMUISIXU PO3MIMPEHHS] KOHTPOIBHUX (PYHKIIIN TpOMAJCHKOI paju Mpu
ATEHTCTBI 3 MUTAaHb PO3IIYKY Ta MEHEIPKMEHTY aKTHUBIB; IIJISIXH TTOCUJICHHS TapaHTIH
3MICHEHHS] TTOBHOBA)KEHB YITOBHOBAYKEHOTO y CIpPaBaXx €BPOIMEHCHKOTO Cyay 3 MpaB
JIOJTMHU; 0COOIMBOCTEN CTaflll IpOLeIypy HaJlaHHS MOCIYT 3 JIepKaBHOI peecTpartii
pPEYOBHX TIpaB HA HEPYXOME MaiHO; MPOMO3UINi IMIOJ0 PO30YI0BH JEpPHKABHOI
cny>kOu YkpaiHM Ha 3acajax BIJAMOBIIHOCTI BIJMOBIAHOTO 3aKOHOJABCTBA BUMOTA
OcHoBHOTrO 3akoHy VYKpaiHM, YCYHEHHS TMpOTAJMH Y 3aKOHOJABCTBI, SIKUM
YPEryJab0BaHO MPONEAYPY MPUTSATHEHHS 10 aJAMIHICTPATUBHOI BIJMOBIAAIBHOCTI 3a
OKpeMi BUAM TOPYIIEHb MHUTHUX IPaBUJ, MOPYIICHHS TPOMAJCHKOTO TOPSIKY Ta
Oe3MeKu ToIO;

JicTaIu MOJATBIIOTO  PO3BUTKY: imei  momo YAOCKOHAJIEHHS
aJIMiHICTPATUBHOTO TPABOBOTO PETYJIIOBaHHA HArisAy Ta KOHTpoiro y cdepi
HABKOJIUIITHLOTO TPUPOJHOTO CEPENIOBHUIIA, CIOCOOM 3aXUCTy MOPYIIEHUX MPaB y
cdepi opeHaM 3eMIIi: CIIBBIIHOIICHHS 3 PEECTPAIliitHOIO MPOIE/POI0; TEOPETHKO-
MpaBoBa MPUPOJIA TOHATH HATJAAY Ta KOHTPOJIO 1 iX CHIBBIIHOIICHHS TOIIO;
YAOCKOHAJIGHHS aJMIHICTPATUBHOTO 3aKOHOJABCTBA, 3aKOHOJIABCTBA IMPO JIEPKABHY
cyx0y, 3aKOHOJABCTBA TMPO  aJAMIHICTPATHBHO-TIPABOBI PEKUMH, 3arajibHi
MOJIOKEHHST TIPOBENICHHS MEpPeBipOK Ha mosirpadi B opraHax myOiidHOi Biagyd B
Cy4aCHHX yMOBax TOIIIO.

Pe3ynbpTaTi AOCHiUKEHHS BIPOBAKEHI B YHIBEPCUTETI MUTHOI CHpaBU Ta
¢dbiHaHCIB y BUIUISIAI BHECEHHS 3MiH Ta JIOMOBHEHb Yy HaBYAJIbHO-METOJIMYHI
KOMILJIEKCHU TUCHUILIIH, pO3pOOKY MporpaM HayKOBUX KOMYHIKATUBHHUX 3aXO/IIB.



Pesynbratn pob0TH MOXYTh OYTH 3aCTOCOBaHI B MPaKTHUYHIN ISUIBHOCTI
OpraHiB TyOJIIYHOI aaMIHICTpallli Ta Ti TEepUTOpIAIBHUX OpraHiB y Imepediry
MiATOTOBKM Ta TOJAHHS Ha PO3IIIA] ICHTPAIBbHUM OpraHaM BHKOHABYOi BIaad
pEeKOMEHJAIlld Ta WPOIMO3MIKA 100 yaockoHaneHHs KoHmeniii mopepHizarii
[ICHTPaJIbHUX OpTaHiB BUKOHABYOI Blaaw, [lmaHy mii 11040 BIpPOBaKEHHS TaHOI
Konmermmii.

["amy3s 3acTOCYBaHHS — IPaBO, COIOJIOTIS, IICUXOJIOTIA, AepKaBHA CITyKOa.

KarouoBi cjgoBa: anMiHICTpaTHBHI TpOIEAypH, JEpXKaBHA  CIyxko0a,
3aKOHO/ABCTBO, €BPOIHTETPAlliiiHI MPOIECH, IMyOIiYHI BiTHOCHHHU, NPABOBIAHOCUHH,
myOJIi4HI TOCITyTH, peopMyBaHHS.
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1. Foreign experience of responsibility for driving vehicles in condition of
alcohol intoxication: international standards, administrative and criminal
aspects

Introduction

Article 8 of the UN Convention on Road Traffic of 1968 stipulates that the
driver must control his vehicle in such a way as to always be able to drive it properly.
He must be familiar with the rules of the road, and regulations in the field of road
safety, as well as with factors that can affect his behavior, such as fatigue, taking
medication and driving a vehicle under the influence of alcohol and drugs. National
legislation should provide for specific provisions on driving under the influence of
alcohol, as well as the legally permissible blood alcohol content and, where
appropriate, the content of alcohol in breathe exhaled (BrAC) by such a person, the
excess of which is incompatible with driving a vehicle. According to international
standards, in all cases, the maximum blood alcohol content (BAC) should not exceed
0.50 g of pure alcohol per litre of blood or 0.25 mg per litre of exhaled air. However,
these standards are subject to change and should be defined in national legislation®.

Studies conducted in 2013-2014 (commissioned by the General Department
for Mobility and Transport of the European Commission), research presented data on
the use of alcohol and other psychoactive substances by drivers in thirteen European
countries.

According to the results of the analysis of research on road safety (V. L.
Sopilnyk?, J. Archer®, G. Lovegrove and T. Sayed* and others) it can be concluded
that the decisive role in the occurrence of traffic accidents is mostly played by the
“human factor”. Despite the fact that over the past few years, attention to the
development of road infrastructure has increased in Ukraine, the problems of
mortality and injuries from road traffic accidents for Ukraine remain acute to this
day, and the situation in this area is, according to some estimates, even catastrophic®.

Calculations carried out by S. D. Levitt and J. Porter show that drivers with
alcohol in their blood are at least fifteen times more dangerous to road safety than
sober drivers and are at least eight times more likely to cause a fatal car accident®.
Even such a factor as a person’s tendency to violate traffic rules has less influence on

! Convention on Road Traffic. UN International Document dated November 8, 1968, with amendments and additions.
introduced by the European Agreement dated May 1, 1971, with amendments dated September 28, 2004. Available
online. In: http://search.ligazakon.ua/l_doc2. nsf/link1/MU70K01U.html.

2 Sopilnyk L. I. Development of the theory and principles of the formation of the regulatory framework of road traffic
safety: autoref. thesis ... Dr. Tech. Sciences: 05 January, 2002. National Lviv Polytechnic University. Lviv, 2002. 32.

3 Archer, J. Indicators for traffic safety assessment and prediction and their application in micro-simulation
modeling: A study of urban and suburban intersections. Doctoral Dissertation. Stockholm: Royal Institute of
Technology. 2005. Stockholm. ISBN 91-7323-119-3.

4 Lovegrove, G., Sayed, T. Macro-level collision models for evaluating neighbourhood traffic safety. Canadian Journal
of Civil Engineering, 33(5). 2006. 609-621.

5 Leheza Ye., Pisotska K., Dubenko O., Dakhno O., Sotskyi A. The Essence of the Principles of Ukrainian Law in
Modern Jurisprudence. Revista Juridica Portucalense, December, 2022. 342-363. https://doi.org/10.34625/issn.2183-
2705(32)2022.ic-15

6 Levitt, S. D., & Porter, J. Estimating the effect of alcohol on driver risk using only fatal accident statistics.
Cambridge: National Bureau of Economic Research, 1999. 33.



the risk of creating a traffic accident with injuries or deaths than the influence of
alcohol’.

It has been reliably established that any actions under the influence of alcohol
(ethanol) are associated with an increased likelihood of traumatic injury.
Psychologists and physiologists associate this connection with impaired judgment
and psychomotor activity caused by exposure to toxic substances, which leads to an
increase in the likelihood of injury. However, controlled laboratory studies have
clearly shown that alcohol actually only exacerbates the harmful effects of trauma in
dangerous situations.

A detailed analysis of a large array of data conducted by scientists (P. Waller,
J. Stewart, A. Hansen, (the situations of more than 1 million drivers involved in
traffic accidents were analyzed) showed that in totality of a number of variable
factors affecting driver’s safety during a crash (such as seat belt use, vehicle
deformation, vehicle speed prior to collision, collision, or rollover, driver age, and
vehicle weight), an intoxicated person is more likely to have serious injury or death
than a sober driver®.

In the research performed by A. Behnud and F. L. Mannering, the authors
emphasize that sober drivers who have become participants in a traffic accident, as a
rule, have a greater heterogeneity of the injuries received (that is, the diversity of
their distribution according to the severity of the consequences) in the presence of
potentially adverse weather conditions and road surface conditions. In searching for
an explanation for this, scientists hypothesize that uninjured or mildly injured drivers
applied the full range of their knowledge/decisions to assess such conditions and
possibly minimize their impact on the mechanism of a road accident. Therefore, the
variability of this range across a population of drivers (with different driving
experiences) should be large. In contrast, drivers who have been under the influence
of alcohol or drugs have much less heterogeneity in the factors that influence injury
severity, suggesting a so-called “levelling” effect resulting from the effects caused by
such substances on the human body, and preventing them from making the necessary
correct decisions in a difficult situation®.

The purpose of the article consists in comparing foreign experience of
responsibility for driving vehicles in a condition of alcohol intoxication (international
standards, administrative and criminal aspects).

Results and Discussion

The results of these studies indicate that alcohol is the most frequently used
psychoactive substance among European road transport drivers. Based on these
results, it was estimated that an average of 1.65% of all drivers in European traffic
drive a vehicle with a blood alcohol concentration of 0.5 g/l or higher. For alcohol
concentrations above 0.1 g/L, the estimated prevalence was 3.85%. The prevalence
of driving under the influence of alcohol (from 0.5 g/l and above) among the total

7 Levitt, S. D., & Porter, J. Estimating the effect of alcohol on driver risk using only fatal accident statistics.
Cambridge: National Bureau of Economic Research, 1999. 33.

8 Waller, P. F., Stewart, J. R., Hansen, A. R., Stutts, J C., Popkin, C. L., & Rodgman, E. A. The potentiating
effects of alcohol on driver injury. JAMA, 256(11). 1986. 1461-1466.

® Behnood, A., & Mannering, F. L. The effects of drug and alcohol consumption on driver injury severities in
single-vehicle crashes. Traffic injury prevention, 18(5). 2017. 456-462. DOI: 10.1080/15389588.2016.1262540.



number of drivers ranges from 0.1% in Hungary to 5.23% in Italy'°. On the scale of
European regions, regularity can be observed: in the countries of Eastern and
Northern Europe, which were included in the study named Driving Under the
Influence of Drugs — DRUID), alcohol consumption among drivers was below
average (except for Lithuania, which scored slightly above the European average),
while in Southern Europe it was above average (Table 1),

Table 1 - Prevalence of driving in condition of alcohol intoxication in various

countriest?

EU country The limit of the blood|Prevalence of excess alcohol
alcohol content in drivers| content among drivers (0.5
a/l _and ahowve)
Belgium 0.5¢g/L 2.16%
Czech 0.0g/L 0.45%
Renubhlic
Denmark 0.5¢g/L 0.48%
Estonia 0.5¢g/L 1.62%
Italy 0.5¢g/L 5.23%
Lithuania 0.4g/L 2.31%
Hungary| 0.0g/L 0.1%
The 0.59/L 0.61%
Nletharlande
Poland 0.2g/L 0.58%
Portugal 0.5¢g/L 1.22%
Finland 0.5¢g/L 0.26%
Norway 0.2g/L 0.06%

We would like to remind you that for any first-time violation related to driving
while intoxicated, regardless of the degree of intoxication (more than 0.2% of alcohol
per millilitre in the blood the Code of Ukraine for Administrative Offences (clause 7,
chapter 11)*3 provides for the imposition of a fine on drivers or other persons in the
amount of one thousand tax-free minimum incomes of citizens (17,000 Ukrainian
hryvnia) with deprivation of the right to drive a vehicle for a period of one year (for

10 Leheza, Ye. Shablystyi, V. Aristova, I. V. Kravchenko, I. A. Korniakova, T. Foreign Experience in Legal
Regulation of Combating Crime in the Sphere of Trafficking of Narcotic Drugs, Psychotropic Substances, their
Analogues and Precursors: Administrative and Criminal Aspect. Journal of Drug and Alcohol Research. Vol. 12 . No.
4,2023. 1-8. DOI: https://doi.org/10.4303/JDAR/236240.

1 Ecorys. Study on the prevention of drink-driving by the use of alcohol interlock devices.Final Report. Client:
European Commission, DG for Mobility and Transport. Rotterdam. 2014. 166.
12| eheza, Ye. Shablystyi, V. Aristova, . V. Kravchenko, I. A. Korniakova, T. Foreign Experience in Legal Regulation
of Combating Crime in the Sphere of Trafficking of Narcotic Drugs, Psychotropic Substances, their Analogues and
Precursors: Administrative and Criminal Aspect. Journal of Drug and Alcohol Research. Vol. 12 . No. 4, 2023. 1-8.
DOI: https://doi.org/10.4303/JDAR/236240.

13 Law of Ukraine. On the approval of the Instructions on the procedure for detecting signs of alcohol, drug or
other intoxication in drivers of vehicles or being under the influence of drugs that reduce attention and reaction speed:
Order of the Ministry of Internal Affairs of Ukraine, Ministry of Health of Ukraine dated November 9, 2015. No.
1452/735. Available online. In: https://zakon.rada. gov.ua/laws/show/z1413-15#Text.2.



drivers). In case of repeated commission of such violations, sanctions increase in
progression: 34,000 Ukrainian hryvnia fine and 3 years of deprivation of the right to
drive a vehicle; 51,000 Ukrainian hryvnia fine and 10 years of deprivation of the
right to drive a vehicle; with paid seizure of the vehicle or without such seizure; with
confiscation of the vehicle that is the one privately owned by the violator;
administrative arrest for ten to fifteen days. But still, it is noticeable only by the
standards of an average Ukrainian®®.

If you analyze the legislation of other countries, you can see that the
responsibility for driving a vehicle with alcohol intoxication there is stricter than in
Ukraine. And this is not groundless, because such offences are a problem not only for
Ukraine. Such offences are negative social phenomenon that becomes a determinant
of traffic accidents in other countries as well, and leads to injuries and deaths of
people. In the United States, driving in the condition of alcohol intoxication kills
about 32 people every day, an average of one every 45 minutes. In 2020, 11,654
people died because of driving under the influence of alcohol, which is 14% more
than in 2019. All of those deaths were preventable. Since the 1980s, strict
enforcement of laws on drunk driving has been a major factor in reducing deaths due
to this cause. Charges range from misdemeanours to felonies, and penalties for
impaired driving can include license suspension, fines, and jail time. In the US, every
state prohibits driving with a BAC of 0.08 g/dL or higher (except Utah, which
recently lowered its illegal limit to 0.05 g/dL)*. Penalties for driving in a condition
of alcohol intoxication have their own characteristics depending on the laws of each
individual state. A first-time violation can cost a negligent driver more than
USD 10,000 in fines and court costs. The most severe measures are a lifetime
suspension of driver's license, three years in prison and a fine of USD 25,000 (of
course, if driving in this condition has led to serious consequences)?®.

Many states require offending drivers to install ignition interlock devices at
their own expense. The ignition interlock device is designed to test breathing and is
connected to the car’s ignition. The car will not move unless the driver blows into the
device and has a BAC below a pre-set lower state legal limit, usually 0.02 g/dL. (%).
The National Highway Traffic Safety Administration (NHTSA) strongly supports the
expansion of ignition interlocks as a proven technology that keeps drivers from
driving under the influence of alcohol?’.

In some European countries, the amount of fines is tied to the driver’s income
level, but one way or another, exceeding the ppm in the blood threatens an
intoxicated person with imprisonment for a period of up to two years. Thus, in
Germany, an excess of up to 0.5 V entails only administrative responsibility and a
fine, and an excess of over 0.5 V is a reason for criminal responsibility and a fine. In

14 Leheza, Yevhen. Yerofieienko, Larysa. Komashko, Volodymyr. (2023). Peculiarities of legal regulation of
intellectual property protection in Ukraine under martial law: administrative and civil aspects. Law of Justice
Journal, 37(3), 157-172. https://doi.org/10.5335/rjd.v37i3.15233

15 NHTSA. Countermeasures That Work: Alcohol Measurement Devices — Traffic Tech DOT HS 13. 2021. 167.
Available online. In: https://www.nhtsa.gov/traffic-tech/133631

16 NHTSA. Drunk Driving. 2023. Available online. In: https://www.nhtsa.gov/risky-driving/drunk-driving.

17 Volobuieva, O. Leheza, Ye. Pervii, V. Plokhuta, Ye. Pichko, R. Criminal and Administrative Legal
Characteristics of Offenses in The Field of Countering Drug Trafficking: Insights from Ukraine. Yustisia. Vol 12, No 3.
2023. 262-277. DOI: https://doi.org/10.20961/yustisia.v12i3.79443
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Japan, for example, even the passengers of this vehicle (if any) are punished for
offences related to driving a vehicle in a condition of alcohol intoxication (for not
stopping the intoxicated driver). In addition, it was in Japan that the largest fine in
history was issued for driving in a condition of alcohol intoxication and a traffic
accident with victims — 2.5 million US dollars®®,.

Separate sociological research conducted in Great Britain in 2017 showed that
57.0% of survey respondents (persons aged 16 and over) consumed alcoholic beverages,
equal to 29.2 million of the population®®. If compared with Ukraine, it would actually be
a larger part. The total population of the United Kingdom significantly exceeds the
similar indicator in Ukraine, but even for this European country, the given figure
indicates a significant spread of such a phenomenon as alcohol consumption. No, the
percentage of such persons, we hope, would be much smaller, but it must be recognized
that among those 57.0% of respondents, there are certainly categories of such people
who are potentially capable of committing the mentioned actions once or regularly. And
many marginals are kept from such acts by the system of sanctions, which includes legal
responsibility for this type of offence (Table 2).

There are strict alcohol limits for drivers, with limits in Scotland differing from
the rest of the UK.

Table 2 - Norms of the permissible limit of alcohol in the driver's body according

to the legislation of Great Britain?°2

Alcohol level England, Wales and Scotland
Northern Ireland

Micrograms per 100 35 (0.035 %) 22 (0.022 %)
milliliters of breath

Micrograms per 100 80 (0.08 %) 50 (0.05 %)
milliliters of blood

Micrograms per 100 107 (0.107 %) 67 (0.067 %)
milliliters of urine

Thus, according to the statistics of the Federal Statistical Office of Germany
(destatis), in 2023, 228 people died in traffic accidents related to alcohol
consumption, and 17,183 road users received injuries of various degrees of severity.
Compared to last year, the number of such car accidents with victims involving
drivers who were driving in a condition of alcohol intoxication remained almost
unchanged, and the number of fatalities decreased by 6.6%22.

18 1gnatenko A.. Drunk driving: how to solve the problem? Association of Lawyers of Ukraine. 2020. Available
online. In: URL: https://uba.ua/ukr/news/7714/.

19 Office of National Statistics. Adult drinking habits in Great Britain. 2018. Statistical bulletin. Available online.
In: https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/drugusealcoholandsmoking/bulletins/o
pinionsandlifestylesurveyadultdrinkinghabitsingreatbritain/2017.
20 NHTSA. Countermeasures That Work: Alcohol Measurement Devices — Traffic Tech DOT HS 13. 2021. 167.
Auvailable online. In: https://www.nhtsa.gov/traffic-tech/133631
2L Volobuieva, O. Leheza, Ye. Pervii, V. Plokhuta, Ye. Pichko, R. Criminal and Administrative Legal Characteristics of
Offenses in The Field of Countering Drug Trafficking: Insights from Ukraine. Yustisia. Vol 12, No 3. 2023. 262-277.
DOI: https://doi.org/10.20961/yustisia.v12i3.79443
22 |_eheza, Y., Shcherbyna, B Leheza, Y. Pushkina, O. Marchenko, O. Features of Applying the Right to Suspension or
Complete/ Partial Refusal to Fulfill a Duty in Case of Non-Fulfilment of the Counter Duty by the Other Party
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Nevertheless, every thirteenth person killed on the roads of this country in
2023 died because of a traffic accident that occurred due to driving in condition of
alcohol intoxication. However, at the beginning of the current century, the situation
was much worse, as in 2000 the loss of human life in alcohol-related accidents
reached 1,022 people (13.6% of all fatalities). It is statistically proven that a drunk
driver is eight times more likely to cause a fatal traffic accident?.

Driving in a condition of alcohol intoxication is an administrative offence in
Germany. In addition, under certain circumstances, driving under the influence of
any drug is already subject to the Criminal Code, which provides for criminal
liability for violating these prohibitions?*,

Article 24a-2 of the German Traffic Safety Law dated 19 December 1952
establishes driving a vehicle while intoxicated as an administrative offence. An
offence is considered to have been committed, regardless of any material
consequence, as soon as traces of one of the substances are found in the blood of the
offender (the list is provided separately), since the legislation does not provide for
any permissible threshold®.

However, there is no specified composition of the offence if the harmful
substance comes from a drug that is taken according to a medical prescription. The
blood test necessary for the detection of narcotic substances can be carried out
without the driver’s consent if there are no medical contraindications. This offence is
punishable by a fine of up to 3,000 German marks (or approximately 1,500 euros
(UAH 44,944). Article 25 of the aforementioned Law provides that a fine may be
accompanied by a ban on driving a vehicle for a period of one to three months?®.

Articles 315c¢, 316 and 323a of the German Criminal Code also apply to
driving a vehicle in a condition of alcohol intoxication. They are aimed at
strengthening responsibility for dangerous driving of a vehicle under the influence of
alcohol or other types of intoxication:

- Article 315c¢ provides criminal sanctions in the form of imprisonment for a term of
up to two years or a fine for driving a vehicle in a condition of alcohol intoxication
or under the influence of other intoxicating substances, if such driving posed a
threat to people’s safety;

- Article 316 provides for punishment of a driver if he/she is unable to safely drive a
vehicle due to the consumption of alcoholic beverages or other intoxicating

According to the Civil Legislation of Ukraine. Revista Juridica Portucalense, 2023. 340-359. Retrieved from
https://revistas.rcaap.pt/juridica/article/view/29662
23 Bussgeldkatalog. Drogen und Alkohol am Steuer. letzte Aktualisierungam: 30. Mai 2023. Available online.
In: https://www.bussgeldkatalog.org/alkohol-drogen/#statistik_verunglueckte _unter_alkoholeinfluss_der_letzten_jahre.
2 Korniienko, Maksym. Desyatnik, Anatolii. Didkivska, Galina. Leheza, Yevhen. Titarenko, Oleksiy. 2023.
Peculiarities of investigating criminal offenses related to illegal turnover of narcotic drugs, psychotropic substances,
their analogues or precursors: criminal law aspect. Khazanah Hukum. WVol. 5. No. 3, 205-215
DOI: https://doi.org/10.15575/kh.v5i3.31742.
% Leheza Ye. O., Filatov V., Varava V., Halunko V., Kartsyhin D. Scientific and practical analysis of administrative
jurisdiction in the light of adoption of the new code of administrative procedure of Ukraine. Journal of Legal, Ethical
and Regulatory lIssues. Vol. 22, Issue 5. 2019. P. 1-8. URL: https://www.abacademies.org/articles/scientific-and-
practical-analysis-of-administrative-jurisdiction-in-the-light-of-adoption-of-the-new-code-of-administrative-proced-
8634.html
% Strafgesetzbuch in der Fassung der Bekanntmachung vom 13. November 1998 (BGBI. | S. 3322), das zuletztdurch
Artikel 3 des Gesetzes vom 8. Oktober 2021 (BGBIL. 1 S. 4650) geéndert worden ist. Available online.
In: https://www.gesetze-im-internet.de/stgb/index.html
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substances - the violator is subject to imprisonment for a term of up to one year or a
fine;

- Article 323a provides for responsibility for intentionally or negligently bringing
oneself to a state of intoxication through the consumption of alcoholic beverages or
other intoxicating substances - in such a case, the person shall be liable to
imprisonment for a term of up to five years or a fine. At the same time, if the
following illegal actions are committed by a person in a state of limited
consciousness due to a state of intoxication, he/she shall be criminally liable only
under Article 323a of the Geman Criminal Code?’.

Article 69 of the German Criminal Code stipulates that each of these three
criminal offences shall also entail deprivation of the right to drive a vehicle. Such
deprivation is not a criminal punishment, but a security measure. This measure is
valid for a period of six months to five years. After the expiration of this period, the
person must apply for a new driver’s license and prove that he/she meets the
conditions necessary for obtaining this license.

A quarter of deaths in traffic accidents in Australia are related to driving
vehicles in a condition of alcohol intoxication. In Victoria, these figures are lower
but still significant: 16% of drivers who died in a traffic accident were diagnosed
with the presence of alcohol in their blood. Driving under the influence of drugs is
also no less of a problem, as 28%-39% of drivers killed in traffic accidents
(according to 2011 data) were found to have various narcotic substances in their
bodies?.

Anti-drink driving legislation in Victoria (Australia) is governed by section 49
of the Road Safety Act 1986)%°.

Penalties for violations provided for in section 49 are classified taking into
account: categories of the driver’s right to drive; the level of alcohol or narcotic
substances in the driver’s body; committing a violation for the first time or again -
increasing the severity of sanctions for the second and subsequent offenes.

Those drivers who drive a vehicle with a blood alcohol content of more than
0.15% (per mille) will receive significant fines and will be deprived of the right to
drive a vehicle for a period of 15 to 48 months. Those of them who continue to drive
and commit similar offences in the future will be deprived of the right to drive a
vehicle (“driver’s license disqualification”) without a possible attempt to renew the
license after the first offence. In case of repeated offences, offenders are also liable to
imprisonment for up to 18 months.

CONCLUSION

So, on the example of the considered legislation of some European countries
(Great Britain and Germany), Australia and partly the USA, we have the opportunity
to see that a person who drove a vehicle while intoxicated can bear both

27 Korneyev M., Zolotukhina L., Hryhorash T. LehezaYe. & Hryhorash O., The development of small business as a
source of formation of local budget revenues in Ukraine. Investment. Management and Financial Innovations. 15 (1).
2018. P. 132-140. DOI:10.21511/imfi.15(1).2018.12

28 Richardson, E. A Driving While Intoxicated/Suspended Court List for Victoria. ACJI, Monash University:
Melbourne, 2013. 30.

29 Road Safety Act 1986 (Vic). Start date: 01/03/2022. 1986. Available online. In:: https://jade.io/article/282544
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administrative and criminal responsibility. Sanctions for such offences include not
only fines and deprivation of the right to drive a vehicle, but also imprisonment for
certain periods of time (from 6 months to 5 years), depending on the qualification
and severity of the offence committed.

Attention is focused on the need to reduce the punishment for persons who
have completed a rehabilitation course (being subjected to punishment for driving a
car while intoxicated) if such a person is prohibited from driving a vehicle for 12
months or more (such a measure may be proposed by the court). Despite such
alternatives, the legal response measures in the considered countries are still tougher
than in Ukraine. We believe that this forces drivers to be more restrained in their
actions and encourages them to observe traffic discipline.
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2. IlepexymoBH Ta NULISIXH PO3IIMPEHHS] KOHTPOJbHUX (yHKIH
rPOMA/ICHKOI paau NPH ATeHTCTBI 3 MUTAHb PO3UIYKY TAa MEHEI)KMEHTY AKTHBIB

BCTYII

HismpHOcTi HarionansHOro areHTcTBa YKpaiHu 3 MUTaHb BUSIBICHHS, PO3IIYKY
Ta yIPaBIIHHSI aKTUBaMH, OJICPKAaHUMU BiJl KOPYMIIIIHHUX Ta 1HITUX 3JI0YMHIB (Iaii —
ATEHTCTBO 3 MUTaHb PO3IIYKY Ta MEHEKMEHTY akTuBiB; APMA), npuninserbcs
0CO0JIMBO MPUCKIMJIMBA yBara, 3Ba)al0du sIK Ha Ba)KJIMBICTh HAJIEKHOTO BUKOHAHHS
UM JIep)KaBHUM OpPraHoM HOTo (YHKIIH, OCOOJMBO Yy CBITIlI MPUMYCOBOTO
BITUYXEHHS 00’ €KTIB MpaBa BIACHOCTI (PI3UYHUX Ta IOPUAUYHHUX OC10, OB’ S3aHUX 13
JepKaBO-arpecopoM, Tak i 3 ypaxyBaHHSM MIJIPUBY JAOBIPU CYCHUIBCTBA A0 I[bOTO
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JIEP’KaBHOTO OpPraHy 4Yepe3 YHMCIICHHI 3JI0BKUBaHHS, JOMYIIEH]I HOro npaiiBHUKAMH,
K1 001iiMaIu KepiBHI MOcaau Y HboMY (KOPYMIIIHHI 3JIOBKUBAaHHS, KOMIUIEKTYBaHHS
IIOTO JIEPKAaBHOTO OpraHy Kajapamu, sKi HE BIJNOBIAAIOTh KBai(ikariiHuM
BUMoOraM, O€3MiJIcCTaBHA peali3allis pyXxoMoro MaiHa ©0e3 3rojau BIIaCHHUKA,
NOPYIICHHS MOPSAKY BiOOpY yrpaButeniB MaiHa Toio). CKIIaJoBOI YaCTUHOIO
CUCTEeMHHUX HOBOBBEJICHb, SKI € HEOOXITHUMM U1 MiABUIIEHHS e()EeKTUBHOCTI
nismbHOCTI APMA Ta 3anmo6iraHHsi HEHaJIC)KHOTO BUKOHAHHS CITY>KOOBUX 00OB’SI3KIB
HOro TpalriBHUKaMH, € TIOCHJCHHS TPOMAJCHKOTO KOHTPOJIO 3a HHMH.
3aranbHOBU3HAHUM (DAaKTOM € Te, IO MiJBUIICHHS PIBHA IMPO30POCTI IiSTBHOCTI
JIEp’)KaBHUX OpraHiB, OCOOJMBO THUX, 30HA BIAMOBIMAIBHOCTI SKHX BKJIIOYAE
VOpaBIiHHSA MaTepiaJbHUM I[IHHOCTSAMH, € BaroMuM (HaKTOpOM CIPUSHHS
100pOCOBICHOCTI MOoro mpamiBHUKIB. (OCHOBONOJIOKHY poOJib y 3a0e3ledeHHI
IHCTUTYTaM  TPOMAJISHCHKOTO  CYCIUJIbCTBA Ta  OKPEMHUM  IPEACTaBHUKAM
IPOMAJICEKOCTI MOKIIUBOCTI JIOTYYUTHUCH JI0 TPOMAJICBKOTO KOHTPOJIIO 31 JiSTTbHICTIO
APMA wMae rpomajicbka paja mpH 1IbOMY Jep’KaBHOMY oprani. PazoMm 3 Tum, sik
MOKa3y€e aHalli3 MOJIOKEHb 3aKOHOJABCTBA IMPO TPOMAICHKY panxy npu APMA 3
ypaxyBaHHSIM HAyKOBUX HAIpalloBaHb 3 I[l€l TEeMaTHKW, T[OTEHIIal IhOTo
IHCTPYMEHTAa T'POMAJICBKOTO KOHTPOJIO BHKOPUCTOBYETHCS HEMOBHOIO MipOIO,
nepeayciM, 4yepe3 HeIOCTaTHICTh 3aKPITICHUX 32 HUM IIPaB.

OrJIsA A JITEPATYPHU

O3HallOMUBIIKCH 13 HAYKOBOIO JITEPATYPOIO 3 TEMATUKH MICLS I'POMAJICHKUX
paa (paxl rpoMaJaChbKOro KOHTPOJIIO) Yy IHCTUTYLIMHOMY MEXaHi3MI KOHTPOJIIO 3a
JISUTBHICTIO OpraHiB BJIAaJM Ta iX MOBHOBAaXKE€Hb, MOKHA KOHCTATYBaTH, 11O CTYITIHb
HAayKOBOT'O OMNpalOBaHHA OCOOJIMBOCTEN OpraHizamli Ta MOPSAAKY AiSUIBHOCTI
rpoMaacekoi pagu npu APMA e HepocratHiM. HaykoBa chuibHOTa OAHOTOJIOCHO
HaroJIolye Ha OCOOJIMBIA BaXXJIMBOCTI TPOMAJICHKOTO KOHTPOJIIO 3a MPOIECOM Ta
pe3yJabTaTaMu JISUTbHOCTI OpraHiB BjaAW Ta BHU3HAE 3HAYHUU TIOTCHITIAT paj
IPOMAJICKKOT0 KOHTPOJIIO SIK 1IHCTPYMEHTY TpoMajchkoro kontpouswo [1, c. 209]. V
IIbOMY 3B’SI3Ky Ta 3 YpaxyBaHHSM BU3HAYaJIbHOTO 3HAYEHHS HAJICKHOTO PIBHSA
e(eKTUBHOCTI 3aXOJiB JUIsl BUSBJICHHS, PO3IIYKY Ta YIOPABIIHHS aKTUBAMH,
oJiepKaHUX 3JIOYMHHUM IUISIXOM, JIJI TIOHOBJICHHS TIPaB Ta 3aKOHHUX 1HTEPECIB, Ha
SIKUX TTO3HAYMIIOCh BUMHEHHS BIJIIOBIIHUX 3JI0YMHIB, @ TAKOXK Y CBITJII BPa3JIMBOCTEH
KOPYMIIIHHOTO Ta 1HIIOTO XapakTepy, SKUMU CYHPOBODKYETHCA ISIIbHICTD
BIJIMOBIHOTO CIIEIIaTi30BaHOTO JIEPKABHOTO OpPraHy, KOHTPOJIO 3a HUM 3 OOKY
rPOMaJICBKOCTI IPUALTSIETHCA Jesika yBara. 3okpema, A. O. KnagueHko crpaBejiiBo
3ayBaXKWjia, LI0 3aMpOBaHKEHHS TAaKOTO MEXaHI3MYy KOHTPOJIO 3a [isUIbHICTIO
JEp’)KaBHUX OpTaHiB, SK YyTBOPCHHS TPOMaAChKoi paau mpu HamioHaasHOMY
are’HTCTBY 3 mnHUTaHb 3anoOiraHHs kopymnuii, APMA Tta HauionaasHOMYy
aHTUKOpYIIiiHOMY Oropo VYKpaiHM, MarOTh 3MOTY MIiAKPECIUTH HEOOXITHICTh
3aJly9€HHS CBIJIOMOTO Ta IUIECIPSMOBAHOTO HAceleHHs YKpaiHu 10 (OpMyBaHHS
JIEp>KaBHOI MOJITUKH B 1ytomMy. [Ipo3opicTs rojiocyBaHHs Ta (pOpMyBaHHS MPOIIECY
CTBOPCHHSI TaKUX IHCTUTYIIA JAlOTh 3MOTYy IIMPOKO Ta HE3aJeKHO BIUIMBATH Ha
JepXaBHI ~ TpOLECH  Ta,  BIAMOBIAHO, KOHTPOJIIOBaTH  TOOPOYECHICTD
BHCOKOITOCAAOBIIIB [2, c. 18].

PazoMm 3 TuM, piBHOIO MIPOIO 13 TOPSAKOM (OPMYBaHHSI OpraHy TpOMaJICbKOTrO
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KoHTpodto npu APMA, yBarum nociiiHMKIB NOTpeOye W NUTaHHS BU3HAYEHHS
ONTUMAJIBHOTO 00CSTY IIPaB Opra”y rpoMajicbKoro KOHTpoutto npu APMA.

[To3UTUBHUM TPUKIAIOM MOXYTh CiayryBaTu HampaiioBanas T. . I'munyaxk,
T. O. YenynpueHKO, MPUCBAYEHI MEXaHI3MYy TPOMAJCHKOIO KOHTPOJIO Ta y4acTi B
TISUTBHOCT1 @aHTUKOPYMNIIIHHUX CTPYKTYp. 30KpeMa, BUEHI, KOHCTAaTyBaBIIN HU3bKHMA
CTYMiHb 3aJy4Y€HHS TIPOMAJICHKOr0 KOHTPOJIIO 3a 3/IMCHEHHSIM aHTHUKOPYIIHHOT
MOJITUKKM, HABOJAATH i1X pPEKOMEHMAIllli I TIOKpalleHHs Iii€i cutyaili. Bonwu
BKJIIOYAIOTh, CEpEeJ] IHIIOTO, PO3IIUPEHHS MOBHOBAXKEHH OPraHiB T'POMAaJCHKOTO
KOHTPOJIIO 32 [SAJBHICTIO AHTHUKOPYMHIINHUX CTPYKTYp Ha eTami 3AiiCHEeHHA
AHTUKOPYMIIMHOT MOMITUKH, 0co0mmBo Panu rpoManchkoro KOHTpOIIO TIpU
HamionansHoMy anTHKOpyHIliiiHOMY 010po YKpainu. 3okpemMa, HAEeThCs MPO y4acTb
il wieHiB y poO3IJsi[l MUTaHb IMIOAO 3aCTOCYBAaHHS JUCHUIUIIHAPHUX CTATHEHb IO
MPAaIiBHUKIB IOTO MPAaBOOXOPOHHOT0 oprany [3, . 13].

META TA 3ABJAHHSA

MeTor AOCHIKEHHSI € OKPECIEHHS LUIAXIB OHOBJIEHHS KOJIa KOHTPOJIBHHUX
(yHKII1I1 ATeHTCTBa 3 MUTaHb PO3IIYKY Ta MEHEKMEHTY aKTHBIB, 1110 BUIUIUBAIOTH 3
pe3ysbTaTiB MOro MOPIBHSAHHSA 3 TUMH, II0 NpUTaMaHHI OpraHaM IpOMaJICbKOTro
KOHTPOJIIO MPH JIESIKHUX THIINX JAEeP>KaBHUX OpraHax.

METOIN

HaykoBy = 0oOrpyHTOBaHICTH  pe3yjbTaTiB  JOCHIDKEHHS  3abe3mnedye
BUKOPHUCTAHHA KOMILJIEKCY METOIB HAyKOBOTO Mi3HAHHSA, B OCHOBI SIKOTO JICXKHTD,
Hacammepen, MeToja  al0cTparyBaHHsS — (JIO3BOJIMB —~ BUJUIMTH  aCHEKT  30HU
BIJIMOBIJATBHOCTI Ta MpaB paj I'POMAACHKOTO KOHTPOJIO 3-TIOMIXK IHIIKX ACIEKTIB
MOpSIAKY 1X JISJIBHOCTI), HOPMATHUBHO-JAOIMAaTHYHHI MeToJ (CTaB OCHOBOIO
JIOCIIDKEHHS. HOPM TIpaBa, sIKI 3aKpIUIIOIOTh HAOpsIMU JISUIBHOCTI Ta IpaBa
rpoMajackkoi pangu npu APMA, mo3a 3B’S3KOM 3 MOJITUYHUM, €KOHOMIYHUM Ta
IHIITUM KOHTEKCTOM iX (OpMyBaHHSA), a TaKOX TMOPIBHAJIBHUNA METOHA (J03BOJIMB
3ICTaBUTU TMIAXOAW JO YHOPMYBaHHSA UUISIXIB BIUIMBY OpraHiB T'POMaChKOTO
KOHTPOJIIO Ha JIEKUJIbKA OPTaHiB BJIaJu B YKpaiHi).

PE3YJIbTATH

AHani3 MoJ0XeHb 3aKOHOJABCTBAa YKpaiHM /J03BOJISIE KOHCTaTyBaTH, L0 3a
YCTaHOBJIEHMMH HUM IpaBWJIaMU rpoMajicbka pana npu APMA e KoHCynbTaTUBHO-
J0paJuuM OpraHoM, uepe3 SKHi 3a0e3leuyeTbcs TPOMAACHKUI KOHTPOJb 3a
nismeHicTIo APMA. Ti cknan sxoi 3atBepkyeThesi ronosoro APMA 3 9 oci6 Ha
nifcTaBl pe3ysbTaTiB KOHKypcy. KoHkypc 13 (popMyBaHHS MEepCOHANBHOTO CKIIAILY
IPOMAJICBKOI paay 3IIMCHIOETHCS IUIIXOM BIJKPUTOTO PEUTHHIOBOIO I1HTEPHET-
rOJIOCYBaHHS TPOMAJISIH, SIK1 MIPOKMUBAIOTh HAa TepUTOpii YKpainu (4. 2 cr. 12 3akony
VYkpainu «IIpo HarionanbHe areHTCTBO YKpaiHU 3 MUTaHb BUSBIICHHS, PO3LIYKY Ta
YIOPAaBIIHHS AKTHUBaMH, OJEPXAaHUMHU BiJ KOPYMUIMHMX Ta IHIIUX 3J0YUHIBY).
Busnauaroun HanpsMu JisSUIBHOCTI Ta MpaBa IPOMAJIChKOI pajid, 3aKOH yCTaHOBIIIOE,
110 BOHA!

— 3aciyXxoBye 1H(QOpMAIliI0 PO MisUIbHICTh, BUKOHAHHS TUTAHIB 1 3aBJIaHb
APMA;

— 3MIICHIOE TPOMAJICHKUI KOHTPOJIb 32 BUTPAUYaHHIM KOMITIB Jlep:kaBHOIO
Or0/KeTy YKpaiHu, TOJIOBHUM PO3MOPSTHUKOM KX € APMA;
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— HaJla€ BUCHOBKM 3a pe3yJbTaTaMU E€KCHEPTH3U MPOEKTIB HOPMATHUBHO-
mpaBoBHX akTiB APMA;

- JeJerye JBa MpeJICTaBHUKA I Y4acTl B 3acilaHHSAX MIKBIJIOMYOT
KOMIcIi 3 MUTaHb peani3allii akTUBIB;

— JieNierye JIBa TpPEICTaBHUKA J0 KOHKYPCHOI KOMICli Ha 3aMilIeHHA
BaKaHTHUX MOCAJ] ICPKABHUX CITYKOOBIIIB;

— Ma€ MpaBO OTPUMYBATH JOKYMEHTHU Ta 1H(POpPMAIIil0, IO CTOCYIOThCS
nismbHOCTI APMA, KpiM THUX, IO CTaHOBJIATH JIepKaBHY TaeMHHIIO (4.3 cT. 12
3akony VYkpainu «lIpo HarmioHanbHe areHTCTBO YKpaiHU 3 NUTaHb BUSBIICHHA,
pPO3IIYKy Ta YIpaBJiHHSA AaKTUBaMH, OJCPKAHMMHU BIJl KOPYNIIMHUX Ta IHIIUX
37109nHIBY) [4].

Boanouac, 3iCTaBUBLIM 3aKOHOJABYl IMOJIOKEHHS PO TPOMAJCBKY paay IMpHU
APMA Tta opranu rpomMajicbKOro KOHTPOJIIO MPU JESKUX 1HIIUX JEPKABHUX OpraHax,
HacamImepes, 3a3Hayumo, 1o 3a 3MictoMm llomoxkenHss mpo Pagy rpomaacbkoro
KOHTpOJ0 mnpu HarioHaqrbHOMY aHTUKOPYMIIHHOMY OIOpPO, 3aTBEPAXKEHOTO
noctaHoBoro KabGinery MinictpiB Ykpainu Big 16 mororo 2022 p. Ne 132, uei
KOHCYJIbTATHBHO-/IOPATYUH OpraH:

— cipusie oTpumanHio Jlupexkropom HarioHaJIbHOTO AHTHUKOPYHIIAHOTO
O0I0po 00’€KTUBHUX BIJJOMOCTEH I0J0 TPOMAJCHKOI OIIHKM CTaHy BHKOHAHHS
HamionanpHuM aHTUKOPYILIMHUM OIOpO TMOKIAJEHWX Ha HBOrO 3aBAaHb Ta
000B’SI3KIB;

— po3risnae 3BiTM HallioHanbHOTO aHTUKOPYMIIIHOTO OIOPO 1 YHPOAOBXK
2 TVDKHIB 3 JHS TIOJIAaHHS 3aTBEP/KYE CBilf BUCHOBOK IOJIO HUX;

— MPOBOJIUTHh TPOMAJICHKUH MOHITOPUHT ypaxyBaHHsS HarioHabHUM
AHTUKOPYIIIMHUM OOpO TPOMO3UINN 1 3ayBakeHb TPOMAJCHKOCTI MO0 WOTO
TISIIBHOCT1, 3a0€3MEeUeHHS HUM IIPO30POCTI Ta BIAKPUTOCTI CBOET iSIILHOCTI,
JOTPUMAHHS TIPaB 1 CBOOO/ JIOJIMHU 1 TPOMAJITHUHA, TIPUHIIUITY T€HIEPHOi PIBHOCTI,
nocTymy a0 myOmniuHoi iHdopmarllii, ska mepedyBae B HWOTro BOJOJIHHI, a TaKOX
JOTPUMAHHS HOPMATHBHO-TIPABOBHMX AaKTIB, CIPSMOBAaHUX Ha 3amoOiraHHs Ta
MPOTHUIIIO KOPYIILIIT;

— BU3HAYa€ TPEJICTABHHUKIB JO CKJIaly KOHKYPCHUX KOMICIH, sIKI
IIPOBOJISATH KOHKYPC Ha 3alHATTS BaKaHTHHUX ITOCA] TJIACHUX IITATHUX MPAIliBHUKIB Y
HamionanpbHOMY aHTUKOPYIILIMHOMY OIOpO Yy KUIBKOCTI HE Ouibine 3 ocid y ckiami
OJIHI€1 KOHKYPCHOT KoMicii [5].

[TomibanM HaOGOpoM (yHKIIIN HamieHA pajga TPOMAJICHKOTO KOHTPOIIIO TPHU
HarmionanpHiit cimyx01 310poB’ss YKpaiHu, sSiKa BIAMOBIAHO A0 TOJIOXKEHBb 4. 5 CT. 7
3akony Ykpaiau «[Ipo mepxkaBHi (piHAHCOBI TapaHTIi MEIUYHOTO OOCITYTrOBYBaHHS
HACeJICHHS:

1)  3acayxoBye iH(OpMAIil0 PO  JISUTbHICTh, BUKOHAHHS 3aBJaHb
HanionanbsHoi city:x0u 310poB'ss YKpainu;

2)  posrisanae 3BiTH HarioHambHOT Ci1yk0u 370poB'st YKpaiHu 1 3aTBEPIKYeE
CBIii BUCHOBOK I1IOJI0 HUX;

3)  HampaBisf€ CBOTO MPEACTaBHHMKA J0 y4acTi B poOOTI KOMITETY 3 BiAOOpPY
KaHAWAaTiB Ha BiAMOBIAHY mocaay Kowicii 3 muTaHb BUIIIOTO KOPIYCY JEpKaBHOL
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CIIyO0M TiJ Yac MPOBEACHHS KOHKYPCY Ha 3alHATTSA MOcaj JEp>KaBHOI CIIyKOu
kareropii «A» B HamioHanbHill ciayx01 310poB'ss YKpaiHM 3 TpaBOM J0Paq4yoro
roJiocy;

4)  Mae iHImI TIpaBa, nepeadadeHi MOJOKEHHSIM IMPO paay TPOMaIChKOIo
KOHTpOTIO [6].

[IpuBepTae yBary y 1iboMy KOHTEKCTI i ['pomajicbka paga 100pOYECHOCTI, sKa
yTBOpEHA Ha MiAcTaBl npunucis cT. 87 3akoHy Ykpainu «lIpo cymoyctpiil 1 craryc
CYIUTIB» Ta YIIOBHOBa)KEHA HUMHU:

1) 30upaTu, TMEpeBIpATH Ta aHam3yBaTH 1HGOPMAIII0 TIOA0 CYAi
(kaHTUIATa HA TTOCATy CYAI);

2)  HajgaBatu Bumiii kBamidikamiitHiid KoMicii cynaiB Ykpainu iHpopmMaIliro
010 CyAAl (KaHIuaaTa Ha mocaay CyJii);

3) HaJlaBaTH, 3a HASBHOCTI BIAMOBIAHUX MiJicTaB, Bumiiii kBamidikaiiiHii
KOMicii cy1iB YKpaiHu BUCHOBOK PO HEBIAMOBIAHICTD CY/1 (KaHAMIaTa HA TTOCATY
Cyai) KpuTepisiM npodeciiiHoi eTUKU Ta JOOPOYECHOCTI, IKUH TOAAETHCSA 10 JOChE
KaHJIMJaTa Ha Tocaay cyl abo 10 CyAIIBCHbKOTO JOChE;

4)  neneryBaTd YINOBHOBR)XEHOTO IPEJICTAaBHHMKA JJIS y4acTi Yy 3aciJaHHi
Bumoi kBamidikamiiiHoi komicii cymaiB  YKpaiHM o0  KBaniikamiiHOTO
OIIHIOBaHHS Cy/1 (KaHauaaTa Ha mocaay cyani) [7].

binpiie Toro, Ha MOMOBHEHHS JO MpOIEAyp A000pYy MpaliBHUKIB JEIKUX
Jep>KaBHUX OpraHiB Ta OI[IHIOBAHHS JiSUTbHOCTI HAa BUKOHAHHS CIIYKOOBUX
000B’sI3KIB LIMX MpAaliBHUKIB, TPOMAJCHKICTh MOXE JOIYCKATHCh i 10 IpoLeaypu
JTUCHUIUTIHAPHOTO TMPOBAKEHHS, CIIYKOOBOTO PO3CHiAyBaHHA a00 I1HIIMX 3aXO/lIB
nepeBipku ix AisuibHOCTI. Hampukian, 3rigHo 3 4. 1 cr. 90 3akony Ykpainu «IIpo
HaIllOHAJIbHY TMOJIIII0» KOHTPOJb 3a JISUIbHICTIO TMOMIIII MOXeE 3/1MCHIOBAaTUCA Yy
dbopmi 3amydeHHs TPEACTaBHUKIB IPOMAJCHKOCTI O CIUIBHOTO PO3TJSIY CKapr Ha
nii uyn Oe3MIsUIBHICTh TOJNIIEHChKUX Ta JI0 TepeBipku iHGOpMaIli Mpo HaJIeKHE
BHKOHAHHS IMOKJIAJEHUX Ha HHUX OO0OB’S3KIB BIAMOBIAHO [0 3aKOHIB Ta I1HIINX
HOPMAaTHUBHO-TIPABOBUX aKTiB YKpainu [8].

VY KOHTEKCTI X MpaB, SKI MOXYTh 3aKpIIUTIOBATUCH 3a MPEACTAaBHUKAMH pPaj
IPOMaJICKKOT0 KOHTPOJIIO, CJiJl 3BEPHYTH yBary Ha TMOJIOXKEHHS 4.2 cT. 20 3akoHy
VYkpainu «IIpo ocHOBHI 3acaau Jdep)KaBHOro Harisany (KOHTpoidw) y cdepi
rOCIONApPChKOI  AISUIBHOCTI», 3  SKUX  BHUIUIMBAE  MOXJIUBICTh  CyO €KTIB
rOCTIOIAPIOBAHHS 3ayyaTd TPETiX OCI0 3 METOI0 3aXHCTY CBOIX IMpaB Ta 3aKOHHUX
IHTEpeCciB y XOHl 3IIMCHEHHS 3aXO[IB JEpPX aBHOIO HArjisAy (KOHTPOIIIO), SIKI
MaTUMYTh TPaBO, y TOMY YHCJIl OyTH TPUCYTHIMHM TiJ 4yac 3A1MCHEHHS 3aXO/IiB
Jep>KaBHOTO HArIsAY (KOHTPOJIIO) Ta 3HAMOMUTHCS 3 TIOKYMEHTAaMU Ta MaTepialamu,
10 CTOCYIOTHCS 3/I1MCHEHHS Iep>KaBHOTO HArsAy (KOHTpOJt0) [9].

JAUCKYCIA

AHami3 TONOKEHb  3aKOHOJABCTBA, 10 BH3HAYAIOTh  (PYHKI[IOHATHHY
CIIPOMOXKHICTh TpoMaJicbkoi pamu mpu APMA, no3Bossie KOHCTaTyBaTH, IO BOHA
HaJJIeHa JOCTaTHIM JOCTYNoM 0 iHdopmarii Ta JOKYMEHTIB, Ha OCHOBI SKHX
MPUIAMAIOTHCS PIICHHS MIOJI0 PO3IIYKY Ta YMPABIIHHSI aKTHBAMH, & TAKOX 3a IUM
OpraHOM TPOMAJCHKOTO KOHTPOJIO 3aKpIIJICHE IIHPOKE KOJIO CIOCOOIB OIIHKA
BIJIMOBIAHOCTI 3aKOHOJIABYMM BHUMOTaM TMPOIIECY Ta pe3ynbTaTiB AisibHOCTI APMA.
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Oco0sMBe 3HAYEHHS Ma€ OXOIUICHHS KOHTPOJbHUMHU (PYHKIISIMH paJl €JIEMEHTIB
OIO/PKETHOTO KOHTPOJIO, @ TAaKOXK YYacTh il WIEHIB y KOHKYPCHUX KOMICISX Ha
3aMINICHHS BaKAaHTHHUX TOCaJl JEP>KaBHUX CIYXKOOBIB, a TAaKOX y pO3IJIsAl Ta
BUPIIICHH] MUTaHb MPO MOTO/KEHHs pimieHb APMA mpo mepenauy s peaizariii
0COOJIMBO IIIHHUX aKTHUBIB.

[TopiBHSBIIK CMOCOOM TPOMAJCHKOTO KOHTPOJIIO, 32 JOMOMOTOI SIKUX
dbyHKIIOHYe Tpomajachka paga npu APMA, i3 Tumu, siki nepeadadeHi MpaBOBUM
OIATPYHTSIM  ISUTBHOCTI  OPraHiB TPOMAJCbKOTO KOHTPOJIO MPH JAEAKHX 1HIINX
JepKaBHUX OpraHax, JOXOJAMMO BHCHOBKY, 1[0 3 TOYKH 30pPY B OCHOBY PO3LIMPEHHS
KOHTPOJIbHUX (YHKI[IH TpoMachkoi paau npu APMA Ta BIOCKOHAJIIEHHS MOPSAIKY 1X
BUKOHAHHSI MOXXYTh OyTH TOKJIAJICHI TaKl MiIXOIW 0 BU3HAYCHHS 1HCTPYMEHTapIIo
rPOMAJICBKOTO KOHTPOJIO Ta crmoco0y HWOro BHKOPHUCTaHHS. 30KpeMa, IIMPOKO
MOIIMPEHUM € YIOBHOBAXCHHSI OpPTaHiB TPOMAJCHKOTO KOHTPOJIIO 3a MiJCYMKaMH
3aCJTyXOBYBaHHS 3BITIB PO JiSJIbHICTh, BUKOHAHHS IUIaHIB 1 3aBJaHb BIJMOBIIHOTO
JIEpKAaBHOTO OpraHy, 3aTBEpIXKyBaTH CBIl BHUCHOBOK IIOAO LUX 3BITIB (paau
IrpOMaJICKKOr0 KOHTpoJito mpu HamioHanpHif ciy>k01 310poB’ss YKpaiHW Ta TpH
HanionaneHoMy aHTHKOpYHIiiHOMY Or0po YKpaiHH), IpUIUISIIOYH OCOOJIMBY yBary
Mipi ypaxyBaHHA TPONO3MIIN 1 3ayBak€Hb YJICHIB BIANOBIJHOTO OpraHy
IpOMa/ICbKOr0 KOHTPOJIO Ta MPEACTaBHUKIB TPOMAJChKOCTI. TakoXk, 3aKOHOAABCTBO
Vkpainu nependavae MOXIMBICTh 3aJy4€HHS IPEACTaBHUKIB TI'POMAACHKOCTI [0
poOOTH NUCUMILIIHAPHUX KOMICIH MIPH JIEAKUX JIEp>KaBHUX OPraHax, J0 MPOBEICHHS
CITy>)KOOBOT'O PO3CIITyBaHHS, OIIHIOBAHHS PE3yJIbTAaTIB CIY>KO0BOi IIsJIBHOCTI abo
1HIIMX 3aXO01B MEPEBIPKU IISUIBHOCTI IepKaBHUX Ci1y)00BI1B (HarionansHa momiis
VYkpainu), 3 BUJAHHAM BHCHOBKY MpO iX BIJMOBIJHICTb YCTAHOBJIEHUM 3aKOHOM
KpUTEPISIM  MPaBOMIPHOCTI, JOOPOYECHOCTI Ta €(PEKTUBHOCTI IX MAiSUIBHOCTI
(rpomanceka pama goOpouyecHOCTI Tpu Bumiiit kBamidikariiiHiii KoMicii CyniiB
VYkpainn).

[IpuHarinHO 3ayBaKMMO, 1110, BU3HAIOYM (YHKIIOHAJIBHY CIIPOMOXKHICTh
opraHy rpomajchkoro koHTpoiio npu APMA uegocratuboro, KabGiner MiHicTpiB
VkpaiHu y NoJaHOMy HUM 3aKOHOIPOEKTI 3alpOIOHYBaB PO3MIMPUTH KOHTPOJIbHI
MOBHOBA)XEHHS OpraHy, HaJaBIIN TPOMAJIChKINA pajl MOXKJIHUBICTS:

- BU3HAYATH YJIEHIB TpoMajichkoi pamu He wmenme HiK 40 % ckiamy
KOHKYPCHOI KOMicii 3 10O00py Ha BakaHTHI nocaau B APMA;

— BU3HAYATH WICHIB paau He MeHue HiK 40 % ckiagy IUCUUIUIIHAPHOI
koMicii APMA;

— 3MIMCHIOBATA TPOMAJICBKUN KOHTPOJIb 3a 3aKOHHICTIO Ta MPO30PICTIO
BU3HAYCHHS YIPABUTEINIB aKTHBAMH, 30KpEeMa IUISIXOM BU3HAYEHHS WICHIB Pajid, sIKi
OepyTbh y4acTh y BUSHAUCHHI yIIPaBUTEINIB aKTUBaMH;

- 3M1MCHIOBATH TPOMAJCHKUN KOHTPOJb 3a 3aKOHHICTIO Ta IMPO30PICTIO
BU3HAYEHHS peai3alli akTUBIB Ta 3a €()EKTHUBHICTIO YIpPaBIIHHS AKTUBAMH, SKI
nepenani APMA;

— BU3HAYATH WICHIB PajH, SIKI OEpyTh Y4acThb y MPOBEIACHHI MEPEBIPOK
e(eKTUBHOCTI YIIPaBIiHHA apeIITOBAHUMH aKTHBaMH, IIEPEelaHuMU B YIIPaBIIHHS;

— AeneryBatd wieHiB ['pomancbkoi paaum Ans ydacTi B 3aciIaHHSX
MDKBI1OMYOI KOMICIi 3 TUTaHb peasi3allli akTUBIB;
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- HAJaBaTH BHUCHOBKHM JI0 IIOPIYHOTO 3BITY Npo MJisuibHICTE APMA
(ITosicHroBanbHa 3amuCcKa /10 MPOEKTY 3aKOHY IMPO BHECEHHs 3MIH 110 CTaTTi 12
3akony VYkpainu «lIpo HamioHanbHe areHTCTBO YKpaiHU 3 NUTaHb BUSBIICHHS,
pPO3IIYKy Ta YIpaBiiHHSA AaKTUBaMH, OJCPKAHUMHU BIJl KOPYNUIMHUX Ta IHIIUX
3JI0YMHIBY» 100 TMOCHUJIEHHS KOHTPOJbHUX MOBHOBaXEHb ['poMajchkoi paau Big 8
munHs 2024 poky Ne 11397) [10].

OOMmipKyBaBIIM I1i MPOMO3UIlI, BUIAETHCS OUYEBHIHUM TE, IO BOHH
3aCIlyTOBYIOTh Ha CXBQJCHHS Yepe3 1X 30CEPEKCHICTh HAa yTBEPIKCHHS
BCEOCSHKHOCTI  1HCTHUTYIIMHOTO TPOMAJICBKOTO KOHTPOJI 3a 3aKOHHICTIO Ta
e(eKTUBHICTIO YIIPABIIHHS apeIITOBAHUMH aKTUBAMU Ta 1X peaizairii.

BUCHOBKH

[TopiBHSIPHUYN aHaJI3 KOHTPOJBHUX (YHKIIN Ta OpraHizaliifHO-IPaBOBOTO
THCTPYMEHTApIIO iX 3A1MCHEHHS 3 OXOIUICHHSIM THX, 10 3aKPIIJICH] 32 TPOMAaICHKOIO
pajo TMpu ATEHTCTBI 3 TMTaHb pO3IIYKY Ta MEHEIKMEHTY aKTUBIB Ta
IHCTUTYIII0JII30BaHUMH OpraHaMy TPOMAaJICbKOTO KOHTPOJIIO TMPH IHIIUX JEp>KaBHUX
opraHax, IoKasas, 110 JJIs OUTBIII TTOBHOTO BTUICHHS y UTTS MOTEHIIANY, SIKHUI Mae
rpoMajchka pajaa, ii KOHTPOJbHI (YHKIII MalTh OyTH pPO3MIMPEHI HAa OCHOBI
HaWKpamux IMiIX0/iB, YIIPOBAHKCHUX Yy TOJOKCHHS 3aKOHOIABCTBA YKpAiHH IIPO
aHaAJIOT14HI OpraHd TPOMAJICHKOTO KOHTpoJito. Hacammepen, rpomMajcbka pajga mae
OyTH [OJAaTKOBO YNOBHOBa)X€HAa Ha: |) MpU3HAYCHHS WICHIB pagud 10 CKIaIy
TUCITUTUTIHAPHOT KOMICiT y KuTbKoCTi, mo BigmoBigae 40 % ckiaay MUCIMIUTIHAPHOI
KOMICIi, @ TaKOX Ha JOCTYII 0 MaTepiaiiB CIIy*KOOBOTO PO3CIIilyBaHHS, OLIHIOBAHHS
pe3yNbTaTIB CIYKOOBOI ISUIBHOCTI MPAIIBHUKIB; 2) NpUMAaTH Ta PO3IJIAIaTH CKapru
BiJl BJIACHUKIB apelITOBAHUX aKTUBIB 3 MOJKJIMBICTIO, 3aJ€KHO BIJl CTYIEHS
OOTPYHTOBAHOCTI CKapr, BHUJATH OOOB’SI3KOBI JI0 pO3MVIANY 3ayBaKeHHS Ta
pekoMeHallii; 3) TpoMaJChbKUl KOHTPOJIb 32 3aKOHHICTIO Ta MPO30PICTIO BUSHAUYCHHS
yIpaBUTENIB aKTUBaMHU (30KpeMa NUISIXOM BHU3HAYEHHS YICHIB pajaH, sKi OepyThb
y4acThb y BHU3HAYCHHI YNPABUTEIIB aKTUBaM), IPUUHATTS PIIeHb IIOJ0 peaizaiii
aKTUBIB Ta 3a eQEeKTHBHICTIO VYIOPABIIHHS AaKTUBaMH (HacaMmIiiepes, MUITXOM
BU3HAYCHHS YICHIB paji, siIKi OEpyTh Y4acTh Y TPOBEICHHI BIIMOBIIHUX MEPEBIPOK)
3 MpaBoM OyTH MPUCYTHIMH Mij Yac 3A1MCHEHHS BIAMOBIIHUX 3aXOJIB Ta JIOCTATHIM
JOCTYTIOM JI0 BIIMOBIAHUX JTOKYMEHTIB Ta 1HGOpMaIlii.
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6. Pro derzhavni finansovi harantii medychnoho obsluhovuvannia
naselennia: Zakon Ukrainy vid 19 zhovtnia 2017 roku Ne 2168-VIIlI [On state
financial guarantees of medical care for the population: Law of Ukraine of 19
October 2017 no. 2168-VIII]. Retrieved from
https://zakon.rada.gov.ua/laws/show/2168-19#n91 [In Ukrainian].

7. Pro sudoustrii i status suddiv: Zakon Ukrainy vid 2 chervnia 2016 roku
Ne 1402-VIII [On the judicial system and the status of judges: Law of Ukraine of 2
June 2016 No. 1402-V1II]. Retrieved from
https://zakon.rada.gov.ua/laws/show/1402-19#Text [In Ukrainian].

8. Pro Natsionalnu politsiiu: Zakon Ukrainy vid 2 lypnia 2015 roku Ne 580-
VIIl [On the National Police: Law of Ukraine of 2 July 2015 No. 580-VIII].
Retrieved  from  https://zakon.rada.gov.ua/laws/show/580-19/conv#n921  [In
Ukrainian].

Q. Pro osnovni zasady derzhavnoho nahliadu (kontroliu) u sferi
hospodarskoi diialnosti: Zakon Ukrainy vid 5 kvitnia 2007 roku Ne 877-V [On the
basic principles of state oversight (control) over economic activities: Law of Ukraine
of 5 April 2007 No. 877-V]. Retrieved from
https://zakon.rada.gov.ua/laws/show/877-16#Text [In Ukrainian].

10. Poiasniuvalna zapyska do proektu Zakonu pro vnesennia zmin do statti
12 Zakonu Ukrainy «Pro Natsionalne ahentstvo Ukrainy z pytan vyiavilennia,
rozshuku ta upravlinnia aktyvamy, oderzhanymy vid koruptsiinykh ta inshykh
zlochyniv» shchodo posylennia kontrolnykh povnovazhen Hromadskoi rady vid 8
lypnia 2024 roku Ne 11397 [Explanatory note to the draft Law Amending Article 12
of the Law of Ukraine ‘On the Asset Recovery and Management Agency’ on
Strengthening the Control Powers of the Public Council of 8 July 2024 no. 11397].
Retrieved from https://itd.rada.gov.ua/billinfo/Bills/Card/44538 [In Ukrainian].
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3. Hlasixu y10CKOHAJIEeHHS aIMiHICTPATHBHOIO NMPaBOBOIr0 PeryJjl0BaHHA
HATJISIIY TA KOHTPOJIIO y cepi HABKOJIUIIIHLOTO NPUPOJTHOIO CepeoBUINA

ITocTanoBka mpooJiemMu.

OxopoHa  HABKOJUIIHHOTO MPUPOJHOTO  CEPEAOBHINA €  OJHIEID 3
HAaWBAXKJIMBIIIMX CY4YaCHUX MpolOsieM, sKa MOTpedye CHCTEMHOro MiAXOAy Ta
e(EeKTUBHOTO YIpPaBIIHHSA. AJIMIHICTPATUBHO-TIPABOBE PETYJIIOBAHHS HArJsIAy Ta
KOHTPOJIIO B ITii cpepi Biirpae KIFOUYOBY poib y 3a0€3MCUCHH] €KOJIOTTIHOT OE3IIeKH,
30epexeHH1 O10pI3HOMAHITTS Ta 3I0POB'S] HACEJICHHS.

AKTyanbpHICTh yIOCKOHAJICHHS ITUX IHCTPYMEHTIB BH3HAYAETHCS HACTYITHUMU
acnektamu. [lo-mepmie, 3arpo3m  3a0pyaHEHHs, 3MiHM  KJIIMary, BTpara
O10p13HOMAHITTS Ta 1HIII €KOJIOTIYHI MPOOJIEeMH 3pOCTalOTh MIBUAKUMHU TEMIIAMHU.
CydacHe aaMIHICTPATUBHO-TIPABOBE PETYIIOBAHHS MOBUHHO OYTH aJalTUBHUM Ta
3IaTHUM €(QEKTUBHO pearyBaTv Ha HOBI BUKJIMKHU. [lo-mpyre, ekonoriyHa Oesreka €
BaXUIMBOIO CKJIAJI0BOI HAIlOHANBbHOI O€3MEeKU. YJOCKOHAJeHE aJMIHICTpaTUBHO-
IPaBOBE PETYJIOBAaHHS JO3BOJISIE 3MEHIIUTH PUBUKKA EKOJOTIYHUX KaTacTpod,
3a0€e3MeYnTH CTaJICTh EKOCHUCTEM Ta 3/10poB'a HaceneHHd. Ilo-Tpere, oxopoHa
HaBKOJIMILIHBOTO CEPENIOBUIA € BAXJIMBOI YMOBOIO Uil CTaJOr0 PO3BUTKY
cycniibeTBa. EdexTuBHMIT Harisiag Ta KOHTPOJb JIO3BOJISIIOTH 30epiraTH MPUPOJIHI
pecypcu st MaOyTHIX TIOKOJIHB 1 3a0e3nedyBaTH €KOHOMIYHHI PO3BUTOK 0e3
IIKOJIU JJIs1 HABKOJIMIITHBOTO CEPEIOBHUIIIA.

VY nockoHaleHHsT aaMIHICTPATUBHOTO IPAaBOBOTO PETyJIOBAHHS HAaIrJsny Ta
KOHTPOJTIO y cdepi HABKOJIHMIIHBOTO MPUPOTHOTO CEPEAOBUINA € aKTyalbHOIO Ta
HEOOX1THOI0O MIpPOI0 B Cy4YacHHX yMoBax. lle BuMMarae KOMIIJIEKCHOTO MiIXOMTy,
BKJIFOUAIOYM 3aKOHOJABYE BJIOCKOHAJEHHS, MIJBUIIEHHS POJII JI€PKABHUX OPTaHIB,
BUKOPUCTAaHHSI CyYaCHHUX TEXHOJOTIM Ta aKTUBI3ALll0 TpOMAACHKOCTI. Jluie Takuii
nigxig  3a0e3meunTh e(PEeKTUBHUM 3aXUCT HABKOJHUIIHBOI'O CEPEIOBHINA Ta
3a0e3MeYnTh CTaje pO3BUTOK CYCHIIbCTBA. Y 3BS3KY 3 YUM € aKTyaJbHUM
TOCIIJKEHHSI TUISIXIB YJOCKOHAJICHHS aJMIHICTPaTUBHO-TIPABOBOTO PETYIIOBAHHS
HarJsAy Ta KOHTPOJIIO HaBKOJIMILIHBOTO MPUPOJHOTO CEPEIOBUIIA.

Cran onpaumoBaHHsa ui€i npo6aemu. HaykoBi mocmipkeHHs B cdepi
aJIMIHICTPaTUBHO-TIPABOBOTO pEryIIOBaHHS HABKOJIUIITHBOTO OPUPOTHOTO
cepeloBHIa B YKpaiHi MPOBOIWIN YHCICHHI BueHi-topuctu. Och aeski 3 Hux B. b.
Agep’sinoB, O. M. bannypka, 1O. I1. butsk, 0. B. [Iyoko, T. O. Komomoeus, B. B.
Konomnsos, B. B. Koctuipkuii, C. O. Ky3niuenko, O. I. Hikitenko, I'. C. [lomimyk
tomo. Ilopsag 3 1uM, cydacHi TpoOJeMU YAOCKOHAJIEHHS aJMIHICTPaTUBHO-
NPaBOBOTO PETyIIOBaHHS HArjsay Ta KOHTPONO y cdepi HaBKOJIUIIHHOTO
IPUPOTHOTO CEPEIOBUIIA MOTPEOYIOTh J0IaTKOBOTO BUCBITICHHS.

Merta cTaTTi — PO3KPUTH 3MICT IUISAXIB YAOCKOHAJIECHHS aJMIHICTPATUBHOTO
MPaBOBOTO PETYJIOBAaHHS HArJIAAy Ta KOHTPOIO Yy cdepl HABKOIUIITHHOTO
MPUPOTHOTO CEPEOBHUILIA.

Bukiaa ocHoBHOro marepiaay.

OxopoHa HaBKOJHIIHBOTO MPUPOAHOIO CEPEAOBUIIA € OJHIEI0 3 KIHOYOBHUX
3a/1a4 JIep>KABHOI MOJIITUKH, 10 BUMArae e(eKTUBHOTO aaMIHICTPATUBHO-TIPABOBOTO
perymoBanHs. HanexHuit Harmsan (KOHTposb) y L cdepi € BaxJIMBUM
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THCTPYMEHTOM ISl 3a0€3MeYeHHs JOTPUMAaHHS €KOJIOTTYHHUX HOPM Ta CTaHAapTIB.

OcHOBHI MpOOJEMHI MUTAHHS, SIKI MOTPEOYIOTh YJOCKOHAJIEHHS IPABOBOTO
peryiatoBaHHs y cdepi Hariasgy Ta KOHTPOJIO 3a HABKOJIUIIHIM HPUPOIHUM
CepelloBUILEM BKIIOYalOTh cebe Taki MoMmeHTH. lle HemoctaTHs e(EeKTUBHICTD
MOHITOPUHTY 1 KOHTpOJIO. ICHyIOUl MeXaHI3MH MOHITOPUHTY HE 3aBXJIH
3a0€31eUyI0Th TOBHE OXOIUICHHS 1 TOYHICTD JIAaHUX 00 CTaHy MPUPOIHUX 00'EKTIB.
He MoxHa 00iiiTH yBaror HEAOCTaTHHO €(PEKTHBHY KOOPJHMHAIlS MK OpraHaMH
BIIaJ y THTAHHAX HAMVSIy Ta KOHTPOIIO 3a HABKOJWIIHIM MPUPOJTHUM
cepemoBuimeM. Yacto BIACYTHA  UiTKa  BiAMOBIMANBHICT, PO3MEKYBaHHS
MOBHOBAXXEHb MK PI3HUMHU OpraHaMH, IO BIAMOBIIAIOTH 3a HATJISA 1 KOHTPOJIb, ITI0
MPU3BOIUTh JO0 AyOnroBaHHS (YHKINH, 1 SIK HACHIOK BTpaTH €QEeKTHBHOCTI
BIJIIOBITHUX 3aXO0/I1B.

VY crarti 16 Koncturyii YkpaiHu 3a3HadaeThbesi, 110 3a0€3MEUEHHS] OXOPOHHU
HABKOJIMIITHBOTO MPUPOIHOTO CEPEIOBHUIIA 1 MIITPUMAHHS €KOJIOT1YHO1 PIBHOBAru Ha
TepuTopii YkpaiHu € o00oB’si3koM gepkaBu [1]. Ll ¢yHKIisS moOKIamaeTbes Ha
BIJIIOBIJTHI OpraHW JEpP>KaBHOI BIAJM Ta OpPraHU MICIEBOIO CaMOBpSAyBaHHS. 3a
YUHHUM 3aKOHOJIaBCTBOM YKpaiHU CHCTEMY CYO’€KTiB y cdepl 3a0e3neueHHs
€KOJIOT1YHOI O€3MeKu B KpaiHi CKJIaJIal0Th OpPraHy 3aKOHOJaBYO0i, BUKOHABYOI BJIAJIH,
MICIIEBOIO CaMOBPSAYBaHHS Ta CIHEIlialbHO YIMOBHOBAXKEHI (TIPUPOJOOXOPOHHI)
IOPUCAUKIINHI TpaBoBl CTpyKTypu. CTBOpeHHS e(EeKTUBHOI CHUCTEMHU OpraHiB
JePKAaBHOTO YMPAaBJIIHHSA B Tajdy3l €KOJIOTIYHOI OE3MeKH Ta OXOPOHHU IMPUPOIHHUX
pecypciB 3 YITKMM OKPECJIICHHSIM KOMIIETCHIli KOXHOTro Cy0’€KTa IIi€l CHUCTEMHU.
IleBniii pedopmariii MiAgATalOTh JAEp>KaBHI I1HCHEKIIWHI MIAPO3AUIM 3 OXOPOHU
HaBKOJIMUIITHHOTO MPUPOJHOTO CEPEIOBUINA, SIKi Ha ChOTOHI MAalOTh MOJIBiiiHY, HABIThH
MOTPIMHY MIJKOHTPOJBHICTh 1 MIA3BITHICTB. Lle 3HAYHOIO MIpOIO MEpPEHIKOMKAE
31ICHEHHIO HUMH €()EKTUBHOTO YIPaBIiHHS B 00JIACTAX 1 BU3HAYAE iX (OpMATIbHUN
craH [2].

Sk 3a3HadarOTh OKpeMi (axiBIll, OCHOBHOI MIPOOJEMOI0 BIOCKOHAJICHHS
HOPMATHUBIB 300py 3a CIeliaibHe BUKOPUCTAHHS IPUPOJHUX PECYPCIB € BIJICYTHICTD
MeXaHI13MY IIJTLOBOTO BUKOPUCTAHHS KOIITIB BiJ 300py 3a creliagbHe BUKOPUCTAHHS
npUpOAHUX pecypciB. Bimmosiguo mo crarti 46 3akony Ykpainu «IIpo oxopony
HaBKOJIMIITHBLOTO TPHPOTHOTO cepeAoBuIa» [3] KOmTH Bif 3a3Ha4eHUX 300piB
HAJXOJSTh 10 MicIleBUX Oro/xkeTiB, Oromkery AP Kpum ta [lepkaBHOro OrOIXKETY
VYkpainu 1 cipMOBYIOThCSI HA BUKOHAHHSI pOOIT MO BIATBOPEHHIO, MIATPUMAHHIO IIHX
pecypciB y HaJeKHOMY cTaHi [4].

Ox0opoHa HaBKOJIMUIIIHHOTO MPUPOJTHOTO CEPEAOBUINA € OAHIEIO 3 TPIOPUTETHUX
3aa4 i OyJb-IKO1 JIepaBH, sika MparHe 0 cTajaoro po3BUTKy. s Ykpainu ms
npobiema Mae 0coOJIMBE 3HaYEHHS yepe3 OaraThil MPUPOIHUNA MOTEHIlIan KpaiHu Ta
YUCJIEHHI €KOJIOT1YH1 BUKIIMKH, 10 CTOATH MEPE] HEet0. Y TIOCKOHAJICHHSI KOHTPOJTIO Ta
CIIOCTEPEKEHHSI 3a JOTPUMAHHSAM CKOJIOTIYHMX HOPM € KPUTUYHUM aCIEKTOM
€KOJIOT1YHOT MOTITHKH.

[linBuimeHHs  eQEKTUBHOCTI  aJAMIHICTPATUBHO-TIPABOBOTO  PETYJIOBaHHS
HarsIMy (KOHTPOJTIO) MOXKE OYTH JOCSTHYTO 3a JOTIOMOTO0 HACTYITHUX HAPSMIB:

1. BnockoHaneHHs 3aKOHOJaBYOi Oa3u.

MoXMBICTh aAanTallii HaliOHAJIBHOTO 3aKOHOAABCTBA O €BPOMEUCHKUX
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CTaHAApTIB € NMEPIIOYEProBUM 3aBAaHHSIM. BaxksinBo po3poOUTH Ta BIPOBAIUTH HOBI
HOPMATUBHI aKTH, SIKi O BIAMOBIIaJ i Cy4YaCHUM BHUMOTaM OXOPOHH HABKOJIHUIIIHBOIO
cepenoBuia. OcoOnMBY yBary ciiJi MOPUIUIUTH PETYIIOBAHHIO MPOMHUCIOBHUX
BUKU/IIB, YIPABIIHHIO BIIX0OJaMH, OXOPOH1 BOJHUX pecypciB Toio. OcoOauBy yBary
CHIJ IPUAUIATH JeTalli3allii Mpoleayp €KOJIOTr1YHOTO KOHTPOJIIO Ta HATJIsTy.

2. [TocuenHst iHCTUTYWiHHOT e(peKTHBHOCTI.

EdexTuBHICTh aaMIHICTPAaTUBHO-TIPABOBOIO PETYJIIOBAHHS 3HAYHOI MIipOIO
3aJIeKUTh B MISUTBHOCTI BIAMOBIAHHMX Jep)kaBHUX opradiB. [locuneHHs poii Ta
BIIMOBIAILHOCTI OpraHiB, IO 3JIHCHIOIOTH EKOJIOTIYHUN KOHTPOJIb, TaKHX SK
MiHICTepCTBO 3aXUCTy MOBKIUIS Ta MPUPOIHUX PECYpCiB YKpaiHH, € BaKIWBUM
HarpsiMoM. lle Bkirodae 3abe3medeHHs iX HEOOXITHUMH pPeCcypCcaMH, IiIBUINECHHS
KBaiQiKalii IpaliBHUKIB Ta MOKPALIEHHs KOOPIUHALIT MI>XK PI3HUMH BIJOMCTBaMHU.

3. BukopucTaHHs Cy4aCHUX TE€XHOJIOT1i.

Buxopucranus cydacHuX 1HQOpMaIIHHUX TEXHOJOTIH MOXE 3HAaYHO
MIIBUIIUTH €(GEKTUBHICTh EKOJOTIYHOTO KOHTPOJI Ta Harmsay. BopoBamkeHHs
ABTOMATU30BAHUX CHUCTEM MOHITOPUHTY, €JIEKTPOHHUX 0a3 JaHuX Ta IHIINX
udpOBUX IHCTPYMEHTIB  JO3BOJIUTH  ONEPATUBHIIIE BUSBJISATH MOPYIICHHS,
3MIMCHIOBATA  aHai3  €KOJIOTIYHOTO  CTaHy Ta  TOKPAIIUTH  yIPaBIIHHS
iHQopMaIIMHUMU TIOTOKaMH. BHKOpHUCTaHHS HOBHUX TEXHOJIOTIM, TakKux sK
JTUCTaHIlIiHE  30HIyBaHHA  3emJyi, reoiHpopMmamiitai cuctemu (I'IC) Ta
ABTOMATH30BaHI CHUCTEMU MOHITOPUHTY, MOKE€ 3HAYHO MIJBUIIUTH €(PEKTUBHICTH
€KOJIOTIYHOTO  CHOCTEPEKEHHSA. TaKl TEXHOJIOTii  J03BOJIAIOTH  ONEPATHBHO
OTPUMYBATH JIaHi TIPO CTaH HABKOJIMITHBOTO CEPEIOBHINA, BUSBIISITH MOPYIICHHS Ta
B)KMBATHA HEOOX1H1 3aXO0IH.

4. TTiaBUIIEHHS PO30POCTI Ta TPOMAJICHKOI0 KOHTPOJIIO.

3alydeHHS TPOMAJCBKOCTI JI0 TMPOIECY KOHTPOJIO 3a JOTPUMAHHSIM
€KOJIOTIYHOTO 3aKOHOJIABCTBA € BAXKIMBHUM e€JIeMEHTOM edeKTHUBHOTO Harisamy. Lle
MOXKe OyTH JOCATHYTO Yepe3 PO3IIUPEHHS JOCTYIy M0 €KOJIOTIYHOi iH(opMarlii,
HMIATPUMKY T'pPOMAJCBKMX CKOJIOTIYHUX 1HIIIATMB Ta OpraHizamii, a TaKoX
3a0€3Me4YeHHs] MOXKJIMBOCTI [IJIT y4acTi TPOMAAsSH y TMPUUHSTTI PIlICHb, IO
CTOCYIOThCSI OXOPOHU HABKOJUIIIHBOTO cepenoBuiia. OnnalH-maaThopMu  Ta
MOO1JIbHI JTOJATKH MOXYTh CTaTh €(EKTUBHUMH IHCTpyMEHTaMU i 300py JaHHUX
PO €KOJIOT1YH1 NOPYILIECHHS Ta MOHITOPUHTY

5. 3acToCyBaHHSI €KOHOMIYHUX CTUMYJIIB.

BukopucTaHHs €KOHOMIYHHMX 1HCTPYMEHTIB, TaKUX SIK €KOJIOTIYHI MOJATKH,
mrpadu, cyocuaii Ta miabI'M, MOXE CTUMYJIIOBATH JOTPUMAHHS €KOJIOTTYHHX HOPM.
Hanpuknan, BHOpoBaJXKeHHS CUCTEMM €KOJIOTIYHUX IIJIATEXIB 3a 3a0pyIHECHHS
JOBKULISL ab0 CTBOPEHHS E€KOHOMIYHUX CTUMYJIB Ui  HIANPUEMCTB, SIKi
BIIPOBAKYIOTh €KOJIOTIYHO YUCTI TEXHOJIOTII, CIIPUATUME 3MCHIIICHHIO HETaTHBHOTO
BILJIUBY Ha HABKOJIUIITHE CEPEIOBHUIIIC.

6. [linBuIlleHHS BIAMOBIIATLHOCTI 32 €KOJIOT1YHI TIPABOMIOPYIIIEHHS.

Heo06xigHo BAOCKOHATIOBATH MEXaHI3MH MPUTATHEHHS JI0 BIAMOBIAAIBLHOCTI 32
MOPYIICHHSI €KOJOTIYHOTO 3aKOHOAAaBCTBA. lle BKiFOYAE SIK TMOCWICHHS CAHKIINA 3a
€KOJIOTIYHI TIPABOMOPYIICHHS, TaK 1 3a0e3MeueHHs HEBIABOPOTHOCTI MOKapaHHS.
BaxxnmuBuM acmekToM € TakoX 3alpoBaPKCHHS OUIBII KOPCTKUX BHUMOT JO
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IOPUJIMYHUX OCI0 11010 €KOJIOT1YHOI BIAMORBIIAILHOCTI.

7. InTerpariis eKoJIOTIYHUX CTAaHAAPTIB B YC1 chepH Jep>KaBHOT MOJIITUKH.

EdexTuBHUN Harms Ta KOHTPOJIb 32 OXOPOHOIO HABKOJIMIIHBOTO CEPEIOBUIIIA
MOXJIMBUNA JIMIIIE 3a YMOBHM 1HTErparlii eKoJIOTIYHUX CTaHAapTiB B yci chepu
Jep>kaBHOI MOMITUKH. [le 03Hauae, 110 €KOJIOT1YHI BUMOTH IMOBUHHI OyTH BpaxoBaHi y
mporieci po3poOKM Ta peamizaiii €KOHOMIYHOI, COIllaJbHOI, TPaHCIIOPTHOT,
EHEPreTUYHOI Ta 1HIITMX BUIB IMOJITHKH.

5. MikHapo iHa CITiBIpAaIIs.

CmiBnpanst 3 MDKHAPOJHUMH OpTaHI3alliIMH Ta I1HO3EMHUMH IapTHEPAMHU
MOKe HaJaTu YKpaiHi IMIHHUNA JOCBI Ta PECYpPCH I BIOCKOHAJIICHHS €KOJIOTIYHOTO
KOHTPOJII0. YYacTh Yy MDKHApOJHHMX TpOorpaMax Ta MPOeKTaX, CHPSIMOBAaHUX Ha
OXOpPOHY JTOBKIJUISA, CIIPUSATUME BIIPOBAKCHHIO TIEPEIOBUX TPAKTUK

Hapkonuiine npupoiHe CepeIOBUILE € BAXKIUBUM 00’ €KTOM aMIHICTPATUBHO-
IPaBOBOTO  PETYJIIOBAHHS, SKE BUMara€ KOMIUIEKCHOTO, JIMHAMIYHOTO Ta
MDKIUCIUIUTIHAPHOTO — MiAXOoAy. BpaxyBaHHs 0COOJUBOCTEH  HABKOJIMIIHBOTO
CepelloBUIlla y MPABOBOMY PErYJIIOBaHHI crpuse 3a0e3MeYeHHI0 HOro 30epe’KeHHs,
paIlOHAILHOTO BUKOPUCTAHHS Ta BIJHOBJICHHS, IO € HEOOXIAHOI YMOBOKO JUIS
CTIMKOTO PO3BUTKY CYCHUIbCTBA. PO3BHTOK 1 BJOCKOHAJCHHS aaMIHICTPATHBHO-
IPaBOBUX MEXaHI3MIB OXOPOHH HABKOJMIIIHBOTO MPUPOTHOTO CEPEIOBHUIIA € OJTHUM 3
OPIOPUTETHUX  3aBAaHb JIEPKABHOI MOJITUKM  YKpaiHM, CHOPSIMOBAaHOI Ha
3a0€3MeUeHHs] €KOJIOT1UHO1 Oe3leKu Ta 30epeKeHHs NPHUPOAHOI CHAIIIMHU HAIIOoi
JIepIKaBH.

BucHOBKH. Y0CKOHAJICHHS] CUCTEMH KOHTPOJIIO Ta HATIISITY 32 30€peKCHHIM
HaBKOJIMIITHLOTO MPUPOJIHOTO CEPe/IOBUINA B YKpaiHi € OaraThbMa 3aBJaHHSMHU, SKi
MOTPeOyIOTh KOMITJICKCHOTO TIiAXOAy. 3aKOHOJaBU€ BIOCKOHAJIICHHS, TOCHIJICHHS
IHCTUTYLIMHOT €(QEKTUBHOCTI, CydacHE BIPOBAIKEHHS TEXHOJIOTIH, MiABUIIECHHS
IIPO30POCTI Ta TPOMAACHKOTO KOHTPOJIIO, MIXKHAPOHA CIIBMpaIld TauHI €KOHOMIUHI
CTUMYJIA MOXYTh CYTTEBO IOCHJIMTH 3pOCTaHHS B Wi cdepi. BaxmmBo, mob
nepkaBa, Oi3HEC Ta TPOMAICHKICTh MU CHUTBHO, aJKe TIIbKM TaK MOXHA
3a0€3MeUYnTH CTaTui PO3BUTOK Ta 30€peKEHHS MPUPOTHOTO OaraTcTBa YKpaiHu IS
MaHOyTHIX MTOKOJIIHb
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4, EI'. KapramoB Hanpsmu yaockoHaleHHsS MEXaHI3MIB  peai3alii
pEerioHaNbHOT  €KOJIOTIYHOT TMOMITUKA B  YKpaiHi. /lepowcasne  ynpasninua:
VOOCKOHAIeHHS ma PO3BUMOK. Ne 11, 2012. URL:
http://www.dy.nayka.com.ua/?0p=1&z=787.

4. HanpsiMmu yI0CKOHAJIEHHSI aJMiHICTPATMBHO-NPABOBOI0 Pery.JIl0BAHHS

NpoBeeHHS NepeBipok Ha noJirpadi B opranax nmy0,ai4Hoi Biaaau

IloctanoBka mnpolGJeMH Yy 3arajbHOMY BHIVISIAI Ta 1ii 3B’A30K i3
BaXJIMBUMH HAYKOBHUMH 4YM MPAKTHYHUMH 3aBAaHHaMH. CHIpsMOBaHICT
aJAMIHICTPaTUBHOTO CYJOYMHCTBA HA €(PEKTUBHUI 3aXHUCT IpaB, CBOOO Ta IHTEPECIB
¢b13M4HUX OCI0, MpaB Ta IHTEPECIB IOPUANYHHUX OCIO Bij] MOPYIIEHB 3 OOKY Cy0’ €KTIB
BJIQJHUX TIOBHOBaXEHb Yy cdepi myOJIYHO-MPABOBUX BIJTHOCHH OOYMOBIIIOE
HEOOX1THICTh 3aKPIIJICHHS 32 CTOPOHAMHU y aIMIHICTPATUBHOMY CYJOUYMHCTBI MpaBa
Ha 3aBEpIIEHHS CIpPaBU MPUMUPEHHSIM, OCKIUIBKM METa aJIMiHICTPATUBHOIO
CYJIOYMHCTBA HAWOLIBII TOBHOIO MIPOIO JOCATAETHCS HEPIJKO SIK MiJICYMOK MUPHOTO
BPETYJIIOBaHHS  MyOJIIYHO-TIPABOBMX  CIHOPIB  Ta  BIOPSAJAKYBAHHS  CIIPHUX
IIPaBOBIJHOCHH Ha 3acajax JIOOpOBUILHOTO Y3TOJDKEHHS 1A Ta B3a€MOPO3YMIiHHS.
3BakalouM Ha 1€, BUJAETHCSA IIUIKOM OOIPYHTOBAaHMM BBa)KaTH IPaBO CTOPIH Yy
aJAMIHICTPaTUBHOMY CYJOUYMHCTBI HAa MPUMHUPEHHS CKJIAJOBOIO iX aJMIHICTPATHUBHO-
MPOLIECYaTbHOTO CTaTyCy, SIKa MOKE€ MaTH BUpIIIATbHE 3HAYEHHS AJISl TOCSTHEHHS
METH aJIMIHICTPATUBHOI'O CYJOYMHCTBA Ta MOTPEOYy€e€ CaMOCTIMHOIO Ta IPYHTOBHOIO
HAYKOBOTO OMPAaIfOBAHHS.

J5is Hane KHOTO BUKOHAHHS 3a3HAYEHOTO 3aBJIaHHS MEPIIOUYEPrOBUM KPOKOM €
JTOCITIDKCHHS TTOJIOKEHb 3aKOHOJABCTBA MPO aAMIHICTPATUBHE CYJOYHMHCTBO MO0
NPUMHUPEHHSI CTOPIH, MICJIS YOro HEOOXITHO 3BEPHYTHCH O HAYKOBHX IMpalb Ta
MaTtepialliB MPAKTUKH BITYM3HSIHUX aIMIHICTPATUBHUX CY/IIB 3 BIAMOBITHUX MMTUTaHb.

He Menmmii iHTepec isi BUSHAYCHHS TIEPCTIIEKTUB BIOCKOHAJICHHS MPOIEAYP
OPUMHUPEHHSI CTOPIH y aAMIHICTPAaTUBHOMY CYJOUYMHCTBI MPEACTABISIE OTJISA
HAyKOBUX JDKEPET, Y SIKUX MOPYIIYIOTHCS MUTAHHS MPO PU3UKHU Ta OOMEKEHHS, 1110 €
BJIACTUBUMHU [IJISl I[OTO IHCTPYMEHTA aJMIHICTPATUBHOI FOCTHUIlI Ta MOTPEeOYIOThH
NIEBHUX PETYJIATOPHUX 3aXOJIiB.

Hacammnepen, mMpOKOW  MIATPUMKOIO  KOPHUCTYETHCS — TMO3HULISL PO
HECIIPOMOXHICTh CyO’€KTIB BJIAJHUX TOBHOB&XEHb JOCATTH NPUMHPEHHS Yepe3
nepen0ayeHi 3aKOHOJABCTBOM IIPO OpraHizaililo Ta MOPSAOK (DYHKI[IOHYBaHHS
cy0’eKTa BiIaJHUX MOBHOBAXEHB MPABOBI MEPENTKOAM ISl BAKOHAHHS YMOB ITPHUMHU-
PEHHS, a TAKOXX 3 HU3KHM CY0’ €KTUBHUX TIPHYMH.

30kpema, CynasMH  BHU3HAETHCS  OOMEXEHICTh  MOMJIMBOCTEH  JJIA
BUKOPUCTAHHS TPOLCAYp NPUMHUPECHHS, Y TOMY YHCI TPOIEAYypU BPETYITIOBAHHS
CIOpy 3a Yy4YacTIO CyAJdi, Y aAMIHICTPAaTUBHHMX IPABOBIIHOCHWHAX, OCKUIBKUA ¥
Cy0’eKTIB BJIaJHUX TIOBHOBAKEHb MOXe HE OyTH JOCTaTHBO AMCKPELIHHHUX
MOBHOBAXEHb MJII TPUUHSATTS YIPABIIHCHKOTO PIIICHHS, BU3HAYEHOTO yMOBaMU
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npuMupeHHs. Ha miaTBepIKeHHs TOro, 3a3HavyaeThbes, 110, Hampukiana, [ep:kaBHa
¢ickanbHa ciy:x0a YKpaiHM HE HaJUJIeHa MOBHOBAXKEHHSMH CKAacyBaTH BIIACHE
MOJIaTKOBE TOBIAOMJICHHS-PIIIEHHS, IO TMEPEUIKOKAE MPOLEAYpPl MPUMHUPEHHS.
HaBiTh AKIIO CTOPOHM AIMAYTH 3rOJW Ta JOMOBISTHCA, YXBaja MPO 3aTBEPHKCHHS
YMOB TMpUMHUpEHHS a00 He Oyje BHUHECEHE 4Yepe3 Te, 10 YMOBH NPUMHUPEHHS HE
MOXXYTh CYNEPEUUTH 3aKOHY a00 BUXOJUTHU 332 MEX1 KOMIETEHIT Cy0’€KTa BJIaIHUX
IOBHOBa)KEHB, a00 MPOCTO He Oy/1e BUKOHYBaTHC [7].

PazoM 3 THM, HE BHKJIMKA€ CYMHIBIB T€, IO NPUMHUPEHHS CTOPIH Yy
aJIMiHICTPATUBHOMY CYIOYMHCTBI MOXe OyTH JOCSTHYTE€ Ha OCHOBI JUCKpELIHHUX
MOBHOB&XEHb Ta JUCHO3UTHBHUX aJIMIHICTPAaTUBHO-TIPABOBUX  HOPM, IO
3a0e3nevyroTh Cy0’ €KTaM BIaJHUX TOBHOBAXXEHb CBOOOY /il Y BUBHAYCHHUX MEXKaX,
y paMKax SIKHX MOXYTb NiepeOyBaTH YMOBH MPUMHUPEHH.

[Toni6Horo GaueHHst AoTpumyeTbest O.M. MuxaiiioB, BKazyloud Ha Te€, IO
JIHACHO, HOPMH, IO PETYJIOIOTh IMPABOBIIHOCHMHU, y MyOJiYHO-IpaBoOBiil cdepi
HOCATb, K IPaBUJIO, IMIEPATUBHUI XapakKTep, 110 BUKIIOYAE BU3HAYCHHS 3MICTY
IPaBOBITHOILLIEHHS BOJICIO CTOPIH, IPOTE U TYT ICHYIOTh AUCIIO3UTUBHI HOpMU. Tomy,
Ha NEPEKOHAHHS BUEHOT0, HE BOAYAE€THCS MEPEUIKO JUIsl JOCATHEHHSI IPUMUPEHHS
(YKJIaJleHHS MHUPOBOi yTOJM) y CHOpl, 1[0 BUHUKAE 3 MyOJIYHUX BIJIHOCHH, SIKIIIO
CTOPOHHU 3HAWAYTh CIIOCIO BUPIIIECHHS CIIOPY Y BCTAHOBJIEHHUX 3aKOHOM paMKax, abo
BUKOPHUCTAIOTh MIpPY JO3BOJICHOTO CAMOCTIHHOIO BM3HAUYEHHS 3MICTY CIIPHOTO
MIPaBOBIJHOIICHHS, SIKE JO3BOJEHE 3aKOHOM. SIKIIO CHip MIXK CTOPOHAaMH Y CHpaBl
aJAMIHICTPaTUBHOI IOPUCIOUKIII Oy/ie aHyJIIOBaHMM HAa YMOBAaX, TOYHO BU3HAUEHUX
IMIIEpAaTUBHUMH IyOJIYHUMH HOpPMamH, TyT He Oyae MpOTUPIYYSl CYTHOCTI
IHCTUTYTY IPUMHPEHHS (MHPOBOI yrou) [8].

Boanowac, 3HayHa yBara BUCHUX MPHUILISETHCS TapaHTIsIM MPOTH 3JI0BKHUBAHb
M Yac BHU3HAYEHHS YMOB NpUMUPEHHS. He BHKIMKAae >KOAHUX CYMHIBIB
npaBuibHICTh To3umii O.J]. CunmenpHiKOBa MIOAO TOTO, IO Ma€ MiCIe HarajibHa
HEOOX1HICTh BUPOOJICHHS YITKHUX KPUTEPIiB, HA SIKI MAa€ CIIUPATUCS OPTaH IMyOJI4HO1
aAMIHICTpaIlii MpU TPUUHATTI PIIIEHHS IOJO0 BPETYJIIOBAaHHSA Cropy. Tak sk
PO3IIMPEHHS] AUCKPEIIHHUX TOBHOBAXEHb IMIJIBUIIYE PU3UKH HEMPaBOMIPHOI
NMOBEAIHKA CYO’€KTIB BIAJHUX TOBHOBaXKEHb, CTBOPIOE 3arpo3d BUYHMHEHHS
KOPYIIIMHUX MPABOMOPYIIEHb - HEOOX1THO BUPOOUTH TIEBHI OPIEHTUPH, BIATOBIIHO
70 SIKMX Ma€ peali3oByBaTHCs cBoOona y miil chepi. OkpiM KpuTepiiB 3aKOHHOCTI,
palioOHAJIBHOCTI Ta AOUUIBHOCTI, CJIiJT MpOaHasi3yBaTy U 1HII MOXJIMBI CTaHIAPTH Ta
BUMOTH, SIKHX MalOTh JOTPUMYBATUCA CyO’€KTH MMyOJIYHOI aAMiHicTpauli Mpu
NPUAHATTI YIIPaABIiHCHKOTO PIIICHHS B MEXaX 3aKOHHOTO po3cyady [1].

KpiMm TOro, WMOBIpHICTH 3ajdydeHHsA CyO’€KTa BJIaJHMX MOBHOBAXKEHb 0
NpOIEAYp NMPUMHUPEHHS Ta YCIIIIITHE 1X 3aBEpPIICHHS 3MEHIIYEThCS TCUXOJOTIYHUMHU
dakTopamu. Cepen 1HIIOrO, BKAa3yeThCS HA T€, IO y4acTh CYO’€KTIB BJIAIHUX
MOBHOBAXEHb y TPOIEAypax NPUMHUPCHHS Y aIMIHICTPATUBHOMY CYJIOYMHCTBI
noTpeOye BiJl HUX MPOAKTUBHUN MAX1 Ta JEAKl 3MIHU Y MEHTAIBHOCTI MyOJI1YHOTO
aJIMIHICTPYBaHHsI, PO3BUTOK SIKOT'O HE CYNPOBOJKYBABCS IIMPOKUM BUKOPUCTAHHIM
MeIIaTUBHUX MPAKTUK. Y CHIIIHICTh MPOIETypy MPUMUPEHHS 13 Cy0’€KTOM BJIaIHUX
MOBHOBAKEHB 3aJI€KUTh BiJl TOTO, Y1 BOHHU AIMCHO MPArHyTh 10 BUPOOJIEHHS pa3oM
13 IPUBATHOIO B3a€MONPUHHATHOTO [yt HUX pimteHHs [10]. Takox, iaerscs mpo Te,
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0 MyOJIYHUM CTy>KOO0BEIb HEPIAKO MOOOIETHCS B3ATU Ha ceOe BiAMOBIAANIBHICTD
3a CaMOCTIiHE NPUUHATTA pillleHHd 100 crnopy (mpocrtime 1 Oe3nevHile
JOYCKATHUCS PILICHHS CYAY 1 HocuaaTrcs Ha Hporo) [10].

Takox, BHCIOBIIOIOTHCS TEPECTOPOrd IIOAO BUKOPUCTAHHSA MPOLEIYP
OPUMHUPEHHSI BCyNeped iX MPU3HAYEHHIO JUIsl IITYYHOTO 3aTSATyBaHHS CYJOBOTO
po3risiay abo 3MIHU CKIIaay Cyay.

3a crmocTepeKEHHSIMU  CYAJIB CTOPOHM  BUKOPUCTOBYBAIM  IHCTUTYT
BPETYIIOBaHHS CIIOPY 3a Y4YacTIO CYAJll, B OCHOBHOMY, JUIsI TPOLIECYaTbHUX 3JI0BXKH-
BaHb, MO0 3aTATHYTH CYJIOBUU Tporec abo JTOMOTTHCS 3aMiHM cyami. B okpemmx
BUITAJIKAX YYaCHUKH TIPOIEAypH HAJAIITOBaHI HE Ha MHPHE YPETYJIIOBaHHS, a
nepeciiayoTh a0COMOTHO iHIm 1Tl [7]. [Hakmie kaXxKydu, BKa3aHy MPOLEIYPY MOXKE
OyTH BHKOPHCTAaHO CTOPOHOIO (CTOpOHAMHM) 3 METOK 3aMiHM CyIJal B pasi
BIJICYTHOCTI miJicTaB JJis Horo BiaBoay [11].

BupisieHHsI HeBHPIilIEeHNX PaHille YACTHH 3arajbHoOi NMpodJieMu, KOTPUM
NPUCBAYYETHCA O03HAYEHA CTATTS. 3alOo3WYCHHS 3apyOiKHOTO JTOCBITY CYO’€KTIB
BJQJHUX TOBHOB&XKEHb IWIOJ0 NPUMHUPEHHS CTOPIH Yy aAMIHICTpPAaTUBHOMY
CYJIOYMHCTBI Ta BIPOBAKEHHS MOr0 Ha HalllOHAJIbHOMY piBHI. Po3poOka HU3KH
3aKOHOJIABUMX AKTIB II0JI0 MPUMUPEHHS CTOPIH Y aJIMIHICTPATUBHOMY CYJTOYMHCTBI.
CyTb mpo0eMu MOJIATAE Yy BIJACYTHOCTI MOCIIIOBHOCTI Ta YITKOCTI MPaBOBIIHOCHUH
M1 pI3HUMHU OpraHaMu BIIajH, OpTaHi3alisiMH, yCTAHOBAMU TOIIO.

Buxkiaaa ocHoBHoOro marepiany gociaixeHHsi. CTaHOM Ha JAHUW MOMEHT
MOJIOKEHHSIMH 3aKOHOJABCTBA PO aJIMIiHICTPATUBHE CYJOYMHCTBO BU3HAUYEHO, IIIO
CTOPOHHU MOKYTh IMOBHICTIO @00 YaCTKOBO BPETYJIIOBATH CHIp Ha MIJACTaBl B3aEMHUX
nocTynok. [[puMHUpeHHsI CTOPIH MOKE CTOCYBATHUCS JIMIIIE MpaB Ta 000B’SI3KIB CTOPIH.
CTOpOoHH MOXXYTh IPUMHUPHUTHCS Ha YMOBAX, SIKI BUXO/ITH 32 MEXI ITpeaAMETa CIopy,
SKIIO TaKi YMOBH NMPUMHPEHHS HE MOPYIIYIOTh MpaB UM OXOPOHIOBAHUX 3aKOHOM
1HTepeciB TpeTix 0ci0. YMOBM NMPUMUPEHHS HE MOXKYTh CYNEPEUYUTH 3aKOHY a0o
BUXOJUTH 32 MEXK1 KOMIETEHIIIT Cy0’€KTa BIaHUX TTOBHOBaXKEHb (CT. 47, 4. 1 cT. 190
KAC VYkpaian). HaTromicTh y3rokeHHs yMOB IPUMHPEHHS, CIIPSIMOBAaHUX Ha IIKOJTY
mpaBaM TpPETIX 0cCi0, CyNepeurTh 3aBJAHHIO aJIMIHICTPATUBHOTO CYJOYMHCTBA Ta
BU3HAETHCS 3JI0BKUBAHHAM IMpolecyalbHUMU mpaBamu (m. 5 4. 2 cr. 45 KAC
VYkpaiun) [2].

Buknamaroun — mpouecyanbHUN — MOPSJAOK  MPUMUPEHHS  CTOpPIH ¥y
aMIHICTPAaTUBHOMY CYJIOYMHCTBI, 3aKOHOJIaBCTBO BCTAHOBIIIOE, 110 YMOBH
OPUMHUPEHHS] CTOPOHHM BUKJIAJIAI0Th Yy 3asB1 PO MPUMHUPEHHS CTOPIH, sIKa MOXe OyTH
BUKJIaZeHa Y (OpMi €IMHOTO JOKYMEHTa, MiAMUCAHOTO0 CTOpOHaMH, abo y (opwmi
OKpEeMHX JOKYMEHTIB: 3asBH OJHIET CTOPOHU MPO YMOBH IMIPUMHUPECHHS Ta TUCHMOBOI
3roAu 1HIOi cTOpoHU 3 ymoBamu npuMupeHHs (ct. 190 KAC Ykpaiau). OtpumanHs
3asBYy MPO MPUMHUPECHHS CTOPiH, CY/ 32 KIIOMOTAHHIM CTOPiH 3YIHUHSIE MTPOBAKCHHS
y cmpaBi Ha 4yac, HeoOXimaui iM miisa npumupeHHs (ct. 190, m. 4 4. 1 ct. 236 KAC
VYkpaian). Po3’scHUBIIM CTOpOHAM HACHIAKK MPUMHUPEHHS, Ta TIEPEBIPUBIIHN, YA HE
0OMEKEHI TIPEICTaBHUKM CTOPIH Yy MpaBl BUMHUTH BIJIMOBIIHI Al i Y € MMiJICTaBU
Ui BIAMOBH Y 3aTBEP/KCHHI yMOB MPUMHUPEHHS 1 MPOJOBXKEHHS CYJIOBOTO
O3Sy, CyHl YXBajiOK 3aTBEPKYE YMOBH MPUMHPEHHS CTOPIH Ta OJHOYACHO
3aKkpuBae npoBakeHHs y crpasi (cT. 190, m. 3 4. 1 cr. 238 KAC VYkpainn) (Kogekc
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aJIMiHICTPATUBHOTO CyI0YMHCTBa YKpainu, 2005).

Cnig TakoX 3ayBaKWUTH, IO CYyJl CHpHUS€E TMPUMUPEHHIO CTOPIH MiJ dYac
po3risany cupasu 1o cyTi (4. 5 ct. 194 KAC VYkpainu). bubiie Toro, ctoponu mMo-
KYThb IPUMHUPUTHUCA K Y OyIb-sIKUNA Yac 10 3aKIHYEHHS anesiiHOro MpoBaKeHHS
(4. 1 c1. 314), Tak #1 y Oynb-sSKHil 9ac 10 3aKIHUCHHS KacalllifHoro po3ruiay (4. 1 cr.
348 KAC VYkpainu) 13 BU3HAHHSM HEYMHHUM CYJOBOTO PILIEHHS, SKUM 3aKIHUCHO
PO3IJIST CIIPaBH, a TaKOXK Yy MPOIeci BUKOHAHHS 3 OCOOJUBOCTSIMU, NiepeadauyeHUuMU
ct. 377 KAC Ykpainu [2].

VYxBana mpo 3aTBEpKEHHSI YMOB IIPUMHUPCHHS € BUKOHABUYNM JJOKYMEHTOM Ta
Ma€ BIMOBIIaTH BUMOTAM JI0 BUKOHABYOTO JIOKYMEHTA, BCTAHOBIICHUM 3aKOHOM, a Y
pasi HEBUKOHAHHS yXBaJlM CYAy MPO 3aTBEPHKCHHS YMOB MPUMHUPECHHS BOHA MOXKE
Oyt momaHa [l i1 NPUMYCOBOTO BUKOHAHHS B MOPSAKY, BHU3HAUYEHOMY
3aKOHOJaBCTBOM JIJII BUKOHAHHS Cy10BUX pimreHb (cT. 191 KAC Ykpainn) [2].

VY3aranpHIOIOYM  BUILEBUKIIAJCHE, 3a3HAYMMO, TMPUMHUPEHHS CTOPIH Yy
aJMIHICTPATUBHOMY CYJOUYMHCTBI, 3-MIOMIXK HalO1JIbIII 3HAYYIIIUX ACTICKTIB:

- MO>Ke OyTH MOBHUM a00 YaCTKOBUM;

- BiJI0YBA€THCS HA OCHOBI B3a€MHUX MOCTYIIOK CTOPIH;

- MOB’si3aHE BUKIIIOYHO 3 TMpaBaMU Ta OOOB’SI3KIB CTOPIH 13 MOXKJIMBICTIO
BUXOJIy 3a MEXI1 MpeAMETa CIOpY, SKIIO Taki YMOBU MPUMHUPEHHS HE MOPYIIYIOTh
paB Y1 OXOPOHIOBAHUX 3aKOHOM IHTEPECIB TPETIX 0Ci0;

- HE MOXE€ CYNEepeuuTH 3akoHy abo mependayaTd BHUXIA 3a MEXi
KOMIETEHIIi Cy0’€KTa BIaJIHUX MTOBHOBAYKEHb;

- € TIJCTaBOIO I TOCTAHOBJICHHS YXBaJdW TPO 3aTBEPHKCHHS YMOB
MPUMUPEHHS, sIKa MO>Ke OyTH MoJlaHa Juis ii MPUMYCOBOTO BUKOHAHHS.

Ornsan 3apyOi>KHMX HOPMAaTHBHO-TIPABOBHUX JDKEpPEN CBIIYUTh PO TE, IO
BIJIMOBIAHO JI0 1X MOJIOKEHB 1€ 3HAYHOIO MIPOK0 OJIHAKOBUM MOPSIOK MPUMUPEHHS
CTOPIH y aJAMIHICTPaTUBHOMY CYJOYMHCTBI JO TOrO, SKUH TiependadyeHuit
BITUM3HSHUM 3aKOHOJIABCTBOM IIPO QJMIHICTpPATUBHE CYJOYHMHCTBO 13 JACIKHUMU
HEICTOTHUMH BIIMIHHOCTSIMHU.

Hamnpukian, 3a KOMIETEHTHIM OJTHOOCOOOBUM CY/ICI0 a00 KOJICTIEI CYIIIB Y
HimeuunH1 3aKpiruTto€Tbesi MMOBHOBAXKEHHS, 3aCIyXaBIIUW JIYMKH CTOPIH, NEpenaTu
CIIpaBy CyIAi-MeI1aTopPy, SIKIIO BIPOTIIHICTh JOCSITHEHHS 3T0JIU MO0 MOPYIICHUX Y
crpaBi TpaB Ta 000B’SI3KIB CTOPIH BUIABATUMETHCSA BUCOKOIO. [Ipu mboMy, cymoBuit
MeJIIaTop He € CyJJIer0 abo YJIeHOM KOJErii Cy/a/iB, YIIOBHOBAaXKEHUX HA BUPIIICHHS
cipaBd. MOro JANBHICTH CIPSAMOBYEThCS HAa BiAIIYKAHHS pilICHHS, IO
3a/I0BOJILHSITAME CTOPOHM Yy cCIpaBi, 30ajaHCye iX IHTEpECH 3 YypaxyBaHHSIM
0COOJIMBOCTEH CIpaBU Ta MIHIMI3Y€ PU3UK YXUJIEHHS HOro HeBUKOHaHHS. OOMEKEHb
MOXKJIMBOCT] 1HIIIFOBAaTH BPETYJIIOBaHHS CIpaBU 3a JIOMOMOIOIO CYJJli-MeaiaTopa
3aKoHOJIaBcTBOM HimeuunHu He mependayeHo, OAHAK Ha MPAKTHUIl BpPEryJIIOBaHHS
CIIpaBH 3a JIOMOMOTOIO CYIi-MeaiaTopa K MpoIecyaIbHIN THCTPYMEHT HaiuacTiiie
BUKOPHUCTOBYETbCS Yy aAMIHICTPAaTUBHUX CIIpaBaxX, 10 BHHHUKAIOTh Y CTIMKHUX
MPaBOBITHOCHHAX, TAKUX SIK Ti, 10 TOB’SI3aHi, HAMPUKIIA 3 MyOJIIYHOIO CITYyKO00F0,
COIIAIbHUM 3a0€3MEUYCHHSIM, MICTOOYIyBaHHSM Ta 3aXHCTOM HABKOJHUIITHBOTO
INPUPOJHOTO CcepefoBHIa. MwupoBa yrojga CTOpIH 3aKpiIUTIOETBCS CYTOBUM
PIIIICHHSM, K€ MOK€ BHUCTYIUTH BUKOHABYHMM JIOKYMEHTOM JJIsi O€3M0CepeIHbOTO
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BUKOHaHH: [3].

Maiixe aHaJIOT1YHUM JI0 BHUILIEBUKIAJACHOTO € TIOPSAI0K IPUMHUPEHHS CTOPIH Y
aJMIHICTpaTUBHUX CHpaBax, 10 TMepeadauyeHuil MpoIecyaJbHUM 3aKOHOAABCTBOM
Cnonyuenoro KopomicrBa. Tak, SIKIIO CTOPOHU CHPaBH JIOCSTIIA MPUMUPEHHS Ta
MOTOJIUJIN T€, SKUM Ma€ OyTH OCTaTOYHE CYJIOBE PIIICHHS MO CYTi cIpaBu abo 1HIIE
CyJlIOBE pIIIEHHS, M03UBa4 Ma€ MOJIaTH CYyAY JOKYMEHT 13 BHUKJIAQJCHHSIM CIOCOOY
BUPIIICHHS BIJMOBIJHOTO THUTaHHS Ta MOro CTUCIMM MpPaBOBUM 1 JOKa30BUM
obrpynaryBanssM (cT. 17.1 [IpakTnunux BKa3iBoK S4A - CyI0BHI KOHTPOJb). Takox,
MO3MBa4Y Ma€ TMOJATH TPOEKT CYIOBOTO PIIICHHS, OO0 SIKOTO CTOPOHH JOCSTIIN
NPUMHUPEHHS, SKE€ MICTUTh T[IO3HAYEHHS «3a 3TOJI0K0 CTOpIH» Ta MiANHUCaHe
CTOpOHAMU CIPaBH, SKUX II€ CYJOBE PIMIECHHS CTOCYEThCSA, a00 iX MpeacTaBHUKAMHU.
VY3romxeHe CTOpOHAMHU CYJIOBE PIIICHHS MO IMepeadayaTd, Cepeja  1HIIOro,
3YIIUHEHHS 200 MPUMUHEHHS MPOBAKEHHS TOBHICTIO 400 YaCTKOBO Ha BU3HAYEHUX
CYJIOBUM DIIICHHSIM YMOBaX; pO3MOJAUI CYJOBUX BHUTpAT; CKACyBaHHS PIIICHHS
cy0’eKTa BIaJHUX MOBHOBA)XCHb, BUMHEHHS HUM IEBHUX il a00 yTpUMaHHS HUM
B1Jl BUNHECHHS TIEBHUX J1H; BIIMIKOMYBaHHS 30UTKIB, 3aBJJaHUX PIIICHHSAM, TISIMH YU
O€3IISITBHICTIO CY0’€KTa BIAJHUX MMOBHOBAa)KEHb; 3BUILHEHHS CTOPOHU CIIPABU Bij
BianoBiganbHOCTI (4. 3 cT. 40.6 [IpaBun nuBLIBHOTO cygounMHCTBa CHOIYy4YE€HOTO
KopomnisctBa). Cyn0Bi BUTpaTH PO3MOAUISIOTHCS 3a 3r0JI0K0 CTOPIH cipaBu abo 3a
BKa31BKOIO CYJy, SIKMI YTBEP/KY€E MPOEKT Cy10BOTO piieHHs (4. 7 cT. 40.6 [IpaBun
uBiIbHOrO cymourHcTBa CrionmydeHoro Kopomisersa [4]. Ilpu mpomy, mpuBeprae
yBary Te, 1[0 Ha CTOPOHH CIPABH MOKIATAETHCS 000B’ 130K TOBIAOMHUTH CYIT TIPO TE,
[0 BOHM MAalOTh MiJCTaBU CIHOAIBATUCh HAa MNPUMHUPEHHS, o0 cyaal Ta 1HOI
MPaIliBHUKYU CYAy MaJH JOCTaTHHO Yacy Ta MOKJIMBOCTEH NJIsi OpraHi3allii Cy10BOTO
3acilaHHs BIAMOBIIHUM YMHOM. HeBUKOHAaHHS IILOTO 000B’A3KY MOKE IPU3BECTHU 10
MMOCTAHOBJICHHSI CY/JIOM yXBaJld TIPO TOBHE a00 YaCTKOBE HEIOBEPHEHHS CTOPOHAM
CYZOBHX BHTpaT [5].

Pazom 3 THM, 3ampoBaj/pKEHHS MPOLEAYp NPUMHUPEHHS y aJIMIHICTpaTUBHE
cynounHcTBo Dpaniiii He MOTATIIO 32 cOO0I0 iX MacoBe BUKOPWUCTAHHSA, IO IO-
SICHIOETBCS, Hacamriepea, BIACYTHICTIO CIpo0O 3a0e3MeyuTH BiANOBIIHE HaBYaHHS
cynuis [6].

OTxe, pO3MIPKOBYIOUM HaJ MIJISXaMH ONTUMI3allli IHCTUTYI[IHHOTO Ta
MPaBOBOTO 3a0€3MeYCHHS TPUMUPECHHS Y aAMIHICTPAaTUBHOMY CYJIOYMHCTBI, CJI1/1 BU-
3HAYUTUCH IOJ0 JOIIJIBHOCTI 3000B’SI3aHHS CTOPIH TOJAaBaTH MPOEKT CYI0BOIO
pIIICHHS, IIOMO SIKOTO CTOPOHH JOCATIM TMPUMHUPEHHS, IOBIIOMIISATH CYA TIPO
MiJICTaBU CIOJIBAaTHCh HA MPUMHUPEHHS, a TaKOXX BHUCJIOBHTH MipKyBaHHS IIOJI0
HaIpaBJICHHS CY/IJiB Ha HaBUAJIbHUN KypC, PUCBIYCHUH acIIeKTaM MTOCEPEAHUIITBA 1
IPUMHUPCHHS.

B3sBmM 10 yBarm BUINEBUKJIAJACHE, MAae€MO IIJICTaBU  MiJACYMyBaTH
JOCIIKEHHSI TUTaHb TMPUMUPEHHS CTOPIH Yy aAMIHICTPAaTUBHOMY CYJIOYUHCTBI,
3a3HAYMBINM, 1O JUISI  PO3IIUPEHHS TMPAKTUKH TMPUMUPEHHS CTOPIH Y
aJAMIHICTPATUBHOMY CYJOYUHCTBI MalOTh OyTH BXKHUTI 3aX0JIU JJISI YCYHCHHS JCSIKUX
CTpUMYIOUHX (HaKTOPiB, CEpPel SKUX, 30KpeMa, HECIIPOMOXKHICTh Cy0’€KTIB BJIATHUX
MOBHOBAXEHb JIOCSATTH TPUMHUPCHHS 4Yepe3 IMepeadadeHi 3aKOHOJABCTBOM TIPO
oprasizailiro Ta mopsaok (pyHKI[IOHyBaHHs Cy0’€KTa BIaJIHMX MOBHOBA)KEHb MPABOBI
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NEPeIIKOId JJisi BUKOHAHHS YMOB MPUMHMPEHHS (HEJOCTATHICTh MOBHOBAXKEHb JIJIS
OPUUHATTS  BIQAHOTO  YIPABIIHCHKOTO  PIIIEHHS, BU3HAYEHOTO  YMOBAaMH
OPUMHUPEHHSI TOIIO) Ta MEHTAJBHICTh MYOJIIYHOrO aaMIHICTPYBaHHS, IO HE €
CHOPUSTIIMBOIO JUIsi BUPOOJIEHHS Cy0’€KTOM BIJIAJIHMX IMOBHOBAXKEHb pa3oM 13
NPUBATHOIO B3a€EMOINPUIHATHOTO MJii HUX PIIICHHS 13 B3ATTAM Ha cebe BiAro-
BIJIAJILHOCTI 32 MOr0 3MICT Ta HaJeXHE BUKOHAHHS. Tako, HE MalOTh JOMYCKATHUCH
cpoOM BHUKOPUCTATH TMPOLIEAYpH NPUMUPEHHS BCyNeped iX MNPU3HAYECHHIO IS
MITYYHOTO 3aTATYBaHHS CYAOBOTO PO3TISAy ab0 3MiHM CKJIaAy Cydy YW IHIIAX
MpOLECYyaTbHUX  3JI0BXHBaHb. PO3MIpPKOBYIOUM HaJ [USIXaMd  ONTHUMi3allii
IHCTUTYIIHOTO Ta MPaBOBOTO 3a0e3nedYeHHS NPUMHUPCHHS Y aaMiHICTPaTUBHOMY
CYIOYMHCTBI Ha OCHOB1 MO3UTHUBHOTO 3apyOi’KHOTO JOCBIAY, CIiI BA3HAYUTHUCH IO/I0
JOLIIBHOCTI 3000B’sI3aHHSI CTOPIH M0/IaBaTH MPOEKT CYA0BOrO PIIIEHHS, MO0 SIKOTO
CTOPOHH JTOCSTIIA TIPUMHUPEHHS, MOBIIOMIIATH CyA PO TMIJACTAaBU CIOMIBAaTHUCh HA
OPUMHUPEHHS, a TaKOX BHCIOBUTH MIPKYBaHHS 100 HAMpaBIICHHS CYJJIB Ha
HaBYAJIbHUHN KypC, IPUCBAYECHUN aClIEKTaM IMOCEPEAHUIITBA 1 IPUMHUPEHHS.
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5. Chooco0u 3axucTy mNOpylIeHHX TpaB y cdepi opeHaAH 3eMJIi:
CIiBBIIHOIIIEHHS 3 PeECTPAlliifHOI0 MPOLEAYPOIO

BCTYII

OCHOBOIO  TOCHOJNAPCHKOI  MISTIBHOCTI  MIANPHEMCTB  arpOMpPOMHUCIOBOTO
KOMILUIEKCY € 3eMiisi. B yMoBax, KoJM TpUBajJMil 4Yac ICHyBaB MOpaTopii Ha
BiTYYKEHHS 3€MENIb ClIBCHKOTOCTIOAAPCHKOT0 MPHU3HAYEHHS, OCHOBHOKO (HOPMOIO
BCTAHOBJICHHSI MPABOBIJHOCHH MDK CLIBCHKOTOCHOAAPCHKUM TOBapOBUPOOHUKOM 1
BJIACHMKOM 3€MENbHOI JUISIHKM € OpeHJa 3eMJi, sika MO)XKe OyTH BCTaHOBJIEHA Ha
JIOCTaTHbO TpUBaiIMil mepion (Hanpukiaa, 49 pokiB). o TtemepimHbOro yacy
CLIbCHKOTOCTIOAAPChKI TOBAPOBUPOOHUKH BHUKOPHCTOBYIOTh 3€MIII0 MEPEBAXKHO Ha
yMoBax OpeHau. ToMy 1 MpUBATHO-TIPaBOBI cHopu Yy cdepi OpeHAM 3eMil MiX
BJIACHMKAaMH 1 OPEHAPSIMU € TIOLIUPEHUM SIBUILIEM.

B cynoBiil mpakTuill TpUBaIMM Yac CKJIaJalucs JBI OCHOBHI KaTeropii CropiB
PO OpPEHJy 3e€MJIl — CIIOpH, OB sA3aHl 13 BUKOHAHHSAM JIOTOBOPIB (HAMPHUKIAJ, MPO
pO3ipBaHHS JOTOBOPY Yy 3B’S3KY 13 CUCTEMATHYHOIO HECIIATOI0 OPEHIHOI IIaTH) 1
CHOpH, TMOB’sI3aH1 3 AIMCHICTIO JOTOBOPIB (PO BHU3HAHHS JOTOBOPIB HEAIMCHUMMU).
Came npyra kaTeropisi CopiB HEIIOJAaBHO OTpMMaja HOBY CYAOBY MPAKTHKY, sIKa
KapAMHAJIBLHO 3MiHHIIIA 3aXUCT MOPYIICHUX MPaB BIACHUKA 3€MEJIbHOI JUISTHKH B TOMY
pasi, SKUOI0O BIH HE MIJNUCYBaB JOTrOBIp OpeHAM (a came I MmiacraBa Oyia
MOIIUPEHOIO B MT030BaX PO BU3HAHHS JOTOBOPIB HeAllicHuMn). {1 kateropii criopis
1 IpUCBSTYCHA 1151 CTATTS.

Crnoci6 3axmcTy MOXe OYyTH 3aCTOCOBAaHUM CYyJIOM JIMINE TOJIi, KOJH BIH €
edeKTUBHUM, TOOTO 3a0e3reuye BITHOBJICHHS MOpylieHoro mpasa. [IpaBo openmu
3€MEJIbHOI JUISHKY BUHUKA€E 3 MOMEHTY MOTO JIepKaBHOT peecTpallii, 1 IOMOKH 1CHYE
3allUC B PEECTPl MPO 3apEeECTpOBaHE IMIPaBO, TO HASBHICTH TAaKOro IpaBa
npe3omyeTbes. OTke, CHUCTEMY MPUBATHO-TIPABOBUX CIOCOOIB 3axHUCTy y cdepi
OpEHIY 3eMJIl HE MOKHA PO3MISIIATH OKPEMO BiJ JISJIBHOCTI OPraHiB MyOJI4HOIO
aAMIHICTPYBaHHS MO0 JEp>KaBHOI peecTpalii pedyoBUX IMpaB. MK HopMaMu
nyOJiYHOrO 1 MPUBATHOTO IpaBa HE MOXKe OyTH HEY3TrOJKEHOCTI, aJKe Taka
HEY3TOJIKEHICTh MPU3BOJUTH JI0 BIJICYTHOCTI €(EKTHUBHOIO 3aXUCTy MOPYIIEHOIO
npaBa, a OTXK€ — JO NOSIBU HOBUX CIOpIB, IIO HE CIpHUAE€ HOPMaJbHIA poOOTI
arpormpoOMHCIOBOTO CEKTOpYy. TOMy MONIIyK NIISXiB TapMOHi3alii MiX myOmigHO-
MPaBOBOIO 1 MPHUBAaTHO-NIPABOBOIO CHCTEMaMHU B KOHTEKCTI OpEHIUW 3eMIl €
aKTyaJIbHOIO TEMOIO IS MKAUCLMITIIIHAPHOTO TPABOBOTO JTOCIIIIKEHHS.

orJisi A JITEPATYPU

Criocobu 3axuCTy MOPYIICHHUX IpaB K MUBLILHO-TIPaBOBA KaTEropis, 3 OJHIET
CTOPOHHU, Ta peecTpaliifHa Mpoleaypa, K aJMIHICTPATUBHO-TIPABOBHUM IHCTUTYT, 3
1HIIIOT CTOPOHH, BXKE€ CTaBaId 00 €KTOM MPAaBOBUX JOCHIKEHb. 30kpema, O. JleTHeBa
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CIpaBEeUIUBO 3ayBaXKye, IO JEp)KaBHA PEECTpallisi pEeYOBUX IIpaB Ha HEpyXoMme
MallHO Ma€ MIKrajiy3eBe CHpSIMYBaHHS, IO TOB’S3aHa 3 aJMIHICTPAaTUBHO-
NPaBOBUMH, LHUBUILHO-TIPABOBUMHU, I[HUBLILHO-TIPOIECYAIbHUMH, KPUMIHAJIBHO-
IpoIeCyaIbHUMH Ta IHIIUMH IpaBOBiIHOCHHaMHU [1, ¢. 117].

PoskpuBaroun mnpaBoBy MPUPOAY JEp)KaBHOI peecTpallli pedyoBux mpas, B.
Jl>xadapoBa 3a3Hadae mMpo Te, IO BOHA € CKJIQJHUM IPABOBUM SBHUIIEM Ta MOXKE
pO3IMIIIaTUCA Y BY3bKOMY Ta IIMPOKOMY PO3YMiHHI: Y BY3bKOMY pPO3YMIiHHI
JepKaBHA PEECTpallisl € Npaso8CMAHOBNIOIYUM ¢hakmom 'y TOPSAKY HaOyTTs
PEYOBOrO MpaBa; y MHUPOKOMY PO3YMIiHHI JIepKaBHA PEECTpallis pe4oBOro mpasa €: 1)
IOpUANYHUM (aKkToOM; 2) Tpoleayporo; 3) opuaudHuM ((hakTUIHUM) CKIAAO0M [2, C.
35].

B cBoto uwepry, JI. MiniMko 30cepeawsia yBary Ha JOCTIJIKEHHI MOHATTS Ta
O3HAK MPOBA/KEHHS 3 peecTpallli mpaB Ha 3eMeJbHI JUISHKU. Y CBOIM CTaTTlI BOHA
IPUXOAUTH A0 BUCHOBKY, II0 pEeECTpalliiiHl MPOBAIXKEHHS TIPaB Ha 3eMeNbHI JUISTHKA
— e periiaMeHTOBaHa aJMIHICTPaTUBHO-TIPOIECYATTbHUMHU HOpPMaMH
HEIOPUCIUKIIIMHA TISTBHICTh YIOBHOBKEHUX OpraHiB MyOJ1yHOI aJMiHICTpallii, 110
3MIMCHIOETHCS NUJISTXOM BUMHEHHS MOETAHUX IOPUIUYHO 3HAYYIIUX T B MOPSAKY
YeproBOCTI Ha IJIaTHIN OCHOBI 3a 3BEPHEHHSIM 3asBHHUKA [P0 BHECEHHS BIAIOBIIHOTO
peecTpaiiiifHoro 3amucy a0 Jlep aBHOTO peeCcTpy pPEUOBUX IpaB Ha 3EMEJIbHY
TUISTHKY 'y XOJ1 SIKOi BUPIINIYIOTHCS MUTAHHS PO OQiyiliHe BUSHAHHI MAKo20 Npasd
[3,c. 110].

3MICT TOHATTS €(PEKTHUBHOIO CHOCO0Y 3aXWUCTy ILUBUIBHUX TpPaB TExX
HEOJHOPA30BO CTaBaB MPEIMETOM HAayKOBHUX JOCHIKeHb. 30kpema, [[. CreciBien
BUJIUISE IITUPOKE 1 BY3bKE 3HAYEHHS €(PEKTUBHOCTI CHOCOOY 3aXUCTY: Yy MIMPOKOMY
PO3YMIHHI HaJEXKHICTh CHOCOOY 3aXUCTYy PO3IISIAETHCA SIK MOro BIAMOBIAHICTH
XapaKkTepy MOPYIICHHS; Y By3bKOMY PO3YMiHHI €(PEKTUBHUM (HaJIEKHUM) CIIOCOOOM
3aXMCTy TpaBa BJIACHOCTI HA 00’ €KT HEPYXOMOI'O MaifHa € TaKuil cociO, KU modice
0ocsemu 8U3HAYEHO20 pe3ylbmamy B yMOBaxX KOHKPETHOI MpPaBOBOi OOCTaBUHHU, B
TOMY YHCIII B3araji Mo)e OyTHM BHKOPHUCTAHMH Yy BIAMOBITHUX yMOBaxX (BiacHe
edexTuBHUH crocid) [4, c. 109].

3aciyroBye Ha yBary Tako>XK BUCHOBOK, 3poOienuii B crarti . KoBans, npo Te,
110 CIOCI0 3aXUCTy Ma€ BIAMOBIIATH IPABOBiM MPHUPO/II 1 3MICTY mpaBa abo iHTepecy,
[0 TIOPYIIICHI, XapakTepy MAii, SKUMH BOHU TMOPYIIEHI, HACTIAKaM, 10 CIIPUYUHEHI
UM TIOPYLICHHSM, MeTi, sKoi Oaxae OCITTH TI03UBa4, ma 6paxosyeamu
MOJCIUBICIL NPUMYCOBOI peanizayii cnocoby 3axucmy [5, c. 32].

META TA 3ABJIAHHSA

Merto1o 11i€i cTaTTI € BCTAHOBUTH, SIKHI CHOCIO 3aXUCTy € €(EeKTUBHUM B pasi
OCTIOpIOBaHHS (paKTy YKJIaJEHHS JAOTOBOPY OPEHAM 3€MJIi; 3'ACyBaTH, YU TPHU3BEIE
plllIEeHHs] PO 3000B'A3aHHS MOBEPHYTHU 3€MEJIbHY AUISHKY 10 3MiH Yy Jep>KaBHOMY
pEECTpi; 3'ICyBaTH, YA € HOPMATUBHO-TIPABOBI MIJCTaBHU JJI CKACYBaHHS JIEPKaBHOT
peecTpallii pe4oBUX MPaB 1 IOTOBOPIB; BUSBUTU MPOOJIEMU B MyOJIIYHO- Ta MPUBATHO-
MPaBOBOMY 3aKOHOJIABCTBI 010 €(hEKTUBHOTO 3aXHUCTY MOPYIIEHUX MPaB BIACHUKIB
3eMENbHUX [JIISHOK B pa3l MPOBENEHHS peecTpaliiiHuxX i 3a BIACYTHOCTI
YKJIAJEHOr0 I0rOBOPY OPEH/IH.

METO/JIU JOCIII)KEHHSA
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B crarTi 3acTOCOBAaHO METOJ IOPUIUYHOTO MOJEIIOBAHHS, IiJ 4ac SKOTro
3aCTOCYBaHHS TOTO YM IHILIOTO CHOCO0Y 3aXHUCTy CHIBBIIHOCUTHCA 3 1CHYIOUOIO
PEECTPALIIMHOI0 TMPOIEAYPOI0 1 MPOTHO3YIOTHCS MPABOBI HACHIJIKH 3aCTOCYBAaHHS
TAaKOro CHoco0y 3axucTy. Tako 3aCTOCOBYIOTHCS METOIM TIYMau€HHsI MPaBOBUX
HOpM (mepenyciM OyKBajbHE 1 TEJICOJOTIYHE TIyMadeHHs), METOJl aHaJjorii (mpu
3aCTOCYBaHHS IMMPAaBOBOTO BHCHOBKY, BUKJIAJICHOTO B IMEBHHUX IMPaBOBIIHOCHHAX, IO
MOAI0OHMX MPABOBITHOCHH).

PE3YJIBTATHU

[Tepm 3a Bce citiz 3BepHYTH yBary Ha nmoctaHoBy Benukoi [lamatn BepxoBHoTO
Cyny Bin 16 yepBus 2020 poxy y cmpasi Ne 145/2047/16-11. B wiit cnpaBi nmo3uBau
MIPOCUB BHU3HATH HEIINCHUMH JOTOBOPU OPEHAM 3eMili. B OOIpyHTyBaHHS TO30BY
3a3HauaB, IO 111 JOTOBOPHU HE MIJMKCYBAB, 1 11€ OYJI0 MIATBEP/IPKEHO B XO/I1 CYJI0BOTO
po3riany. Cyn KacaiiHO1 1HCTaHIIT JIMIIOB BUCHOBKY, 1110 Y BUNIQJAKY OCIIOPIOBAHHS
caMoro (axTy ykiIaJeHHs MpaBOYMHY, Takuil (akT Moxke OyTH CHpPOCTOBAHUN HE
NUIAXOM TIOJIaHHS OKPEMOTO I030BY NP0 HEIMCHICTh MpaBOYMHY, a i Yac
BUPIIIEHHS CIOPY IMPO 3aXUCT MpaBa, SKE IMO3MBAa4 BBAKAE MOPYUICHUM ILISIXOM
BUKJIAJICHHS BIJMOBIJHOTO BHCHOBKY NPO HEYKIAJEHICTh CHIPHUX JIOTOBOPIB Y
MOTHUBYBaJIbHIN YacTUHI CyaoBoOro pimeHHs. lleil BHCHOBOK CTaB OCHOBOIO Jis
1HIIIOTO BUCHOBKY — MPO T€, 10 €(heKTUBHUM CIIOCOOOM 3aXUCTY IpaBa, AKe Mo3uBay
K BJIACHUK 3E€MENbHUX JUISHOK, BBAXKA€ MOPYIICHUM, € YCYHEHHS MEpPEeIIKoj Y
KOPUCTYBaHHI HaJCKHUM HOMY MaifHO, 30KpeMa IUISXOM 3asBICHHS BUMOTH MPO
MOBEPHEHHS TAKHX JiJISTHOK [6].

3 oHOrO OOKY, JIOT1Ka I[LOTO MPABOBOTO BUCHOBKY € OYEBHUIHOK — HE MOXKHA
BU3HATU HEIIMCHUM TOM JOTOBIp, sSIKMM HE OyB YKIAJIEeHHH, a K0 ocoba He
MiANMcyBaia JAOTOBIp — TO 1€ CBIQYUTH OPO T€, IO TaKWW JIOrOBIp MPOCTO HE
YKJIaJaBcs, a TOMY 1 BU3HaTH MOro HEOIMCHUM TeX HEMOXIMBO. B Toil e vac, cya
KacalifHoi 1HCTaHIII BKa3aB Ha HEOOXIAHICTh 3aCTOCYBaHHS TaKOro CIIOCO0Y
3aXUCTY, SIK TOBEPHEHHS 3€MENbHOI NUISHKU (TOOTO HeraTopHuii 1mo3oB). OgHak
MIOCTAa€ MUTAHHS — YU € TaKUi CIOCIO 3aXUCTy caM 1Mo co01 ePEeKTUBHUM 3 OISy Ha
T€, 110 HABITh MICJS HAOPAHHS 3aKOHHOI CUJTU CYJIOBUM PIIIEHHAM PO 3000B’sI3aHHS
BIJIMIOBIJIaya TOBEPHYTH 3E€MENbHY MIUISHKY, B PEECTpl ICHYBaTUME 3aIluc Ipo
JIEp’KaBHY peecTpallito, 1Mo Oyiia MmpoBeJeHa Ha IMiJICTaBl HEYKIAJEHOTO JIOTOBOPY
OpEHJIH.

VY BignmoBigHOCTI A0 4. 5 cT. 6, cT. 17 3akony Ykpainu «IIpo opeHay 3emii»,
IpaBO OPEHAM 3€MENbHOT JUISHKHU MIJJIsArae Jep KaBHIM peecTparlii BiAMOBIIHO 0
3akoHy. O0’€KT 3a TOTOBOPOM OpPEHIM 3eMJIi BBAKAETHCS MEPEIaHuM OPEHI0IaBIIeM
OpEHIApeBi 3 MOMEHTY Jep)KaBHOI peecTpalii mpaBa OPCHAM, SKIIO IHIIEC HE
BCTAaHOBJICHO 3akoHOM [7]. ToOTO 3aKkOHOJaABEIlb IOB’S3aB MOMEHT BUHHUKHCHHS
npaBa OpPEH/IM 3€MEJbHOI JUISTHKA caMe 3 MOMEHTOM JEp>KaBHOI peecTparlii Takoro
mpaBa, 3pOOUBIIIN TaKy JIEPKaBHY PEECTPAIlil0 000B’SI3KOBOIO. 3 ypaxyBaHHSIM TOTO,
110 /IO TETEPINTHBOTO Yacy € YAHHUMU 3HaYHa KUTBKICTh JOTOBOPIB OPEH/IH, 10 OyIIn
yknazneHi 10 1 ciuns 2013 poky, ciiag BpaxoByBaTH, IO MOJIOKEHHS CT. 18 3akoHy
VYkpaiau «[Ipo opermy 3emii» B penmakiiii, sika Oyjia YUHHOIO JO ILOTO MOMEHTY,
nepeadavany, Mo JOTOBIp OPEHIM 3eMJIi HaOMpae YMHHOCTI IMICHS HOro Aep>KaBHOI
peectpamii [7]. Omke, mo 1 ciuas 2013 poxy o000B’s3k0BOIO (i Takorw, IO
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3yMOBJIIOBaJIa BUHUKHEHHSI OPEHAHUX IMPABOBIIHOCUH) Oyia JepaBHa pPEeCTpallis
JIOTOBOPY OopeHu 3eMii, a micias 1 ciuasg 2013 poky — AepkaBHA peecTpallis npasa
OPCHJIN 3eMJII.

[TpaBoBOIO MiICTaBOIO PEECTpAIlIHOI TTpoIIeAypHU Y cdhepl epKaBHOI peecTpartii
paBa OPEHIU 3eMIll € HOpMH 3akoHy YKpainu «IIpo nepxaBHy peecTpalio peyoBUX
npaB Ha HEpyxoMe MaWHO Ta iX OOTsKeHb». 30Kpema, HopMa 4. 5 cT. 12 1poro
3akoHy mnepeadaydae, MO BIAOMOCTI MPO PEYOBI MpaBa, OOTSIKEHHS PEYOBHUX IPaB,
BHeceH1 70 JlepaBHOTO peecTpy MpaB, BBAXKAIOTHCA JTOCTOBIPHUMH 1 MOXYTb OyTH
BUKOPHCTaHI y CIOpl 3 TPEThOI OCO00I0 70 MOMEHTY JEp’KaBHOI peecTpartii
MPUIMHEHHS TaKUX MpaB, OOTHKEHBb Y MOPAJIKY, mepeadauyeHoMy UM 3akoHOM [8§].
OTxe, MOCTOBIPHICTH BimoMocTel [lep:kaBHOTO peecTpy HpaB — MPE3IOMYETHCS. 3
[[HOTO BUIUIMBAE JIOTIYHUA BHCHOBOK PO T€, IO 3aXMCT IMpaB BIACHHUKA 3€MEIbHOI
JOUISTHKA, TOPYIIEHUX MPOTUIIPABHUM BHECEHHSIM JO PEECTPY BIJOMOCTEU PO
JIOTOBIp OpeHAM 3eMii, — He OyJe epeKTUBHUM JOTH, JIOKH B PEECTPl ICHYBaTHME
YUHHUN 3a1Kc PO MpaBo opeHau (a0 Mpo AepKaBHY PEECTPALiO JOTOBOPY OPEHAH,
AKIIO TaKui ykiagaeHo 110 1 ciuns 2013 poky).

HuHinHii cTaH peryaioBaHHS peECTPaLiifHOI MpoLeaypH y cepi peuoBUX Mpas
(B TOMY YHCIII Ha 3eMJII0) Tiepeidayae MEXaHi3M MPUITMHEHHSI ICHYBaHHS 3aMUCy PO
pevoBe MpaBO Ha MiJCTaBl CyA0BOro pillieHHs. 30KpeMa, HopMa ab3aiy Apyroro 4. 3
CT. 26 HaBeJeHOIro BHUINEC 3aKOHY Iependayae JBl CAMOCTIHHHUX MIiACTaBH IS
BHECEHHSI 3aIMCYy PO MPUITMHEHHS PEUYOBUX IIPaB Ha IIJICTaB1 CyJJOBOT0 piiieHHs: 1)
BU3HAHHSI HeIliCHUMM YM CKACyBaHHsI JJOKYMEHTIB, Ha MIJCTaBl SKUX MPOBEACHO
Jep KaBHY PEECTpAIlilo MPaB; 2) CKACYBAHHS JePKABHOI peecTpauii npas, 110 Majio
HACJIIJIKOM JIEp’KaBHY peecTpallito Ha0yTTs pedoBux npas [8]. OTxe, B yMOBax, KOJIU
JIOTOBIP OPEHJIM 3e€MJIl HE YKJIaJaBCs, a HATOMICTh ICHY€E JOKYMEHT 3 MIAPOOICHUM
MIJIMUCOM OPEHAOJIaBIlsl Ta ICHY€E 3alKC MPO JCP>KaBHY PEECTpaIlilo MpaBa OPEHIH,
BJIACHUKY 3€MEJIbHO1 JUISTHKYA HEOOX1THO OTPUMATH CYJIOBE PIIICHHS MPO CKACyBaHHS
Jep>kaBHOI peectpalii mpaBa opeHan. Came 1Mo co01 yXBajieHHS CYJAOBOTO PIIIEHHS
npo 3000B’si3aHHA OCOOM TOBEPHYTH 3€MENbHY [IISHKY — HE IMpPU3BEAe 0
IPUIMHEHHS PEUYOBOTO TIPaBa OPEHIU IEPKABHUM PEECTPATOPOM.

B cynoBiii nmpakTuill BxKe 1ICHYIOTh MPUKIIAIU, KOJIH CYIU 3aXUINAIN TMOPYIICHI
IpaBa BJIAaCHUKA 3€MEIbHOI IUISTHKH came 13 3aCTOCYBAHHSIM TaKOTO CIIOCO0Y 3aXUCTY
SK CKaCyBaHHS JIep>KaBHOI peecTparlii mpaBa opeHau. J[o mpukiamy MoKHAa HaBECTH
noctanoBy BepxoBnoro Cyay Big 25 xoBtHs 2023 poky y cnpasi Ne 385/1290/21, B
akiii BepxoBuuii Cyn niiiioB BUCHOBKY IIPO T€, 1110 €(PEKTUBHUM CIIOCOOOM 3aXUCTY
Ta TakuM, M0 3abe3rledye peanbHE BiIHOBJICHHS IMOPYIICHOTO TpaBa y BUMAAKY
peecTpariii HeyKIaIeHOTO MK CTOPOHAMU JIOTOBOPY OPEH/H, € YCYHEHHS MePEIIKO/
y 3OIMCHCHHI TpaBa KOPHCTYBaHHS Ta PO3MOPSIKCHHS MaWHOM IIITXOM
CKAaCyBaHHA Jiep:KaBHOI peecTpamii [9].

Pazom 3 TM, Ha TemepiniHii Yac mepesik crnoco0iB 3aXUCTy MOPYIIIEHOTO TpaBa,
HaBeaeHu B cT. 16 IIK VYkpainu Ta B cr. 152 3emenbHOro Kojaekcy YKpaiHu, He
MICTUTh NPSAMOI BKa3iBKH MPO HAsSBHICTh TAKOTO CHOCOOY 3aXUCTY SIK CKacyBaHHS
JIep>KaBHOI peecTparii. 3ragaHa BUIlle HopMa ab3aiy Apyroro 4. 3 cT. 26 3akoHy
VYxpainu Ne 1952-IV micTuth nuiie npaBoBi HACTIAKH yXBaJCHHs TAKOTO CYJOBOTO
pillICHHS, ajie He MICTHTHh MiICTABM MOTO YXBaJeHHS, aIKe 1€ HE BXOIUTH [0
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3aBAaHb 3aKOHY, SIKMW DPErylioe aJMIHICTpaTUBHY mpouenypy. OTxke, Hapasl mpo
MiJICTABU 3aCTOCYBaHHSA LIOTO CIOCOOY 3aXMCTy MOXKHA JI3HATUCS JIMIIE 13 CYA0BOI
npakTUKU. TyT CIiJi akIEeHTyBaTH yBary Ha TOMYy, 1o Hopmoro 4. 2 cT. 16 LK
VYKpainu BCTaHOBJICHO, IO CY/ MOKE€ 3aXUCTUTU LIUBUIbHE MPaBO a00 1HTEPEC 1HIIKUM
Croco0oM, IO BCTAHOBJICHUI JOTOBOPOM ab0 3aKOHOM YHM CYJOM Yy BH3HAUCHUX
3akoHOM Bumajikax [10]. OTxe, nmepenik cnocoOiB 3aXUCTy, Nepe0ayeHnil 3aKOHOM,
HE € BUUepnHuUM. B Toil ke yac, Cy/1oBa MpakTHKa XapaKTEePU3yEThCs TUHAMIYHICTIO,
BIJICTyIaM{d BiJl TIONMEPEAHIX TNpaBOBUX mo3uiliid. Tomy icHye moTpedba B
3aKOHO/IaBUOMY BPETYJIOBaHHI MiICTaB CKaCyBaHHS JEPKaBHOI peecTparlii.

[Ile omHi€O MPABOBOIO MPOOJIEMOIO0 € OOpaHHS HAJIEKHOTO CHOCO0Y 3aXHCTY B
TOMY BUNAJKY, KOJM MO3UBAY OCHOPIOE (PAaKT YKJIaJECHHS JOTOBOPY OPEHAM 3€MIll, a
Takuii norosip Oyno 3apeectpoBaHo 10 1 ciunga 2013 poky (TOOTO TOAl, KOJIU HE
ICHYBaJIO JIEp»KaBHOI peecTpallii mpaBa OpeH]Id, a HaTOMICTh JIep»KaBHIN peecTparii
mijuIsiraB cam JIoroBip opeHau). Ha TemepimHiil yac Taka peecrpaiiiiiia mpoienypa,
AK JIep’KaBHA peecTpallis I10roBopiB, CKacoBaHa, OJIHAK 3aKOH HE Ma€ 3BOPOTHOI Jii B
yaci, OTXKe, Jep’kaBHa peecTpallisi, mpoeneHa no 1 ciuns 2013 poky 3a crapumu
paBUJIaMH, BBAKAETbCS YMHHOI. CKJIQJHICTh MOJIATA€ B TOMY, 110 HOPMH 3aKOHY
VYkpainu No 1952-IV mepenbavaroTh MiJICTaBU JE€PKABHOI peecTpallii MPUITUHEHHS
pedyoBoro mpama (30KpemMa TaKy MiACTaBy SIK CKacyBaHHS JIepKaBHOI peecTpailii
peyoBOro Tmpama), aje HE MepeadadyaroTh HiI MIACTaB, HI TMOPANIKY il opraHy
myOJIYHOTO aaMIHICTPYBaHHS 100 CKacyBaHHS JIEp>KaBHOI peecTpalli J0roBOpIB
OPEH]IM 3eMJI1, 3apPEECTPOBAHKX 3a 3aKOHOJIABCTBOM, 1110 JIISUI0 PaHIIIE.

3acTOCOBYIOYM HaBE/IEHI BHILE NpaBoBl BUCHOBKU BepxoBHoro Cyny 3a
aHaJIOT1€10, JOPEYHO IATH BHCHOBKY, 110 B IIMX YMOBaX HAJIGKHUM CIOCOOOM
3aXMCTy MOPYIIEHOTO MpaBa BIACHUKA 3€MEJIbHOI JUISTHKA € YCYHEHHS MEePeIKo] y
KOPUCTYBaHHI 3€MEJIbHOI0 AUISIHKOIO NUISXOM CKacyBaHHS JIepKaBHOI peecTparii
JIOTOBOPY OpeHIN 3eMJIi. B To ke yac, B 3aKOHOJIAaBCTBI CJIiJT 3aIIOBHUTH MPOTATHHY
1 BCTAaHOBUTH MEXaHI3M BUKOHAHHS TaKOTO PIIIEHHS Cyay Cy0’€KTOM Jep>KaBHOTO
yIOpaBIiHHS y cdepl peecTpaiiiHol mpoleaypy, 1HAKIIE TaKa CUTYyallisl O3HauYaTuMe
MOPYIICHHS MpaBa Ha e(PEKTUBHUI 3aCi0 MPABOBOTO 3aXUCTY, rapaHTOBAHOTO CT. 13
KoHBeHI1i1 mpo 3axucT npaB JIFOAUHHA 1 OCHOBOTIOJIOKHUX CBOOO/I.

JAUCKYCIA

B miit cratTi O6yn0 po3misHyTO mpoOiemMy B3aeMojii MyOiiuHO- 1 MPUBATHO-
IIPaBOBOIO PETYJIFOBAHHS Ha MIPUKJIAJ1 TOTOBOPIB OPEHIM 3€MJIi, a TOUYHIIIE — CIIOPIB,
B SIKUX CTaBUTHCS MiJ CyMHIB (paKkT YKIJIQJIeHHS TakUX JIOroBopiB. B To#l ke uac
nigHaTa npobsiaemMa € mupiiow. [{uBiibHE 3aKOHOAABCTBO, SIKE€ BCTAHOBIIIOE MEPEIiK
CIOCcO0IB 3aXMCTy MOPYIICHUX MpaB 1 MIACTaBHM 3aCTOCYBaHHS TaKUX CHOCOOIB,
noTpeOye y3roJKEHHS 3 aIMIHICTPAaTUBHUM 3aKOHOJIABCTBOM, SIK€ PETYJIIOE MOPSIOK
Il OpraHiB JEp>KaBHOTO YMPaBIIHHSA y cdepl peecTpaliiHOi OpoueAypu. Xoda
peecTpalliiiHa mporeaypa He BBaXKAETHCS MPOLEAYPOIO MPUMYCOBOIO BUKOHAHHS
pIIIICHHS, OJTHAK BOHA € TaKOoiO Je-(hakTo, agXke Bia TOro, yd OyayTh BHECEHI 0
BIJIMTOBITHOTO PEECTPY BIJOMOCTI 3a CYJOBUM pIIICHHSIM, 3aJ€XKUTh T€, 4d Oyne
CYJIOBE pIIIICHHS BBA)KATHUCS BUKOHAHUM.

3 ogHOrO OOKY MOKHA CTBEPIKYBATH, IO Cy0’€KTH 3BEPHEHHS 10 CYAY MOXKYTh
BHU3HAYATH CIIOCOOM 3aXUCTy 3 OrIAMy Ha mpakTuky BepxosHoro Cymy. B Toit xe
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4ac, 3MIHU B CYJIOBIM MPaKTUIIl HE CIPUSIOTh JOTPUMAHHIO MPAaBOBOi BU3HAYEHOCTI,
TOMY MOKHa CTBEP/KYBaTH MpO MOTpeOy Ha 3aKOHOAABYOMY PIBHI BPEryJIIOBATH
MiJICTAaBM 3aCTOCYBAaHHS TaKOTO CHOCOOY 3axXHCTy SIK CKacyBaHHS Jep>KaBHOI
peecTpaiiii pedoBoro mnpasa. Ocoba, sika 3BepHyIacs 0 Cyay 1 KepyBaiacs iCHYyI4O0I0
Ha TOM 4Yac CyJOBOIO IIPAKTUKOIO, HE MOXE OyTH M030aBJIICHOIO TIPABOBOTO 3aXUCTY
JIUIIe Ha TIW MiJICTaBl, IO IS MPaKTHKa 3roJIoM 3MiHMIAcs. A oco0a, sika oTpuMala
CylloBEe pIIIEHHS TPO CKacyBaHHS JEp>KaBHOI pEecTpalii J10roBopy, Mae
pO3paxoByBaTH Ha HASBHICTH MI€BOI MPOLEAYpH BUKOHAHHS TaKOTO CYJOBOTO
PIIICHHS.

[lepcieKTUBHUM HANpPSMKOM IOAANBIINX HAYKOBHUX JOCTIIKEHb € TXHIM BUXIT
32 paMKU TE€MAaTHKH OPEHIH 3€MJIl Ta PO3TOPHYTUH aHali3 e(eKTUBHOCTI MPUBATHO-
MPaBOBUX CIOCOOIB 3aXMCTy B KOHTEKCTI iX CHIBBIJIHOUIEHHS 3 MOBHOBAaXXEHHSIMU
OpraHiB J€p>KaBHOTO YIPaBIIHHSA y cPepi peecTpaiiiHuX Npoueayp.

BUCHOBKHA

BceraHoBieHo, 110 B pa3i COpPOCTYBaHHS caMoOro (hakTy YKJIaJ€HHS J10TOBOPY
OpEHJM 3eMJIl, HOBITHSI CyJIOBa MpaKTHKa BKa3ye Ha HEOOXIAHICTh MpeJ sSBICHHS
HeraTopHoro mo3oBy. OjHak came 1o coOi pileHHs Tpo 3000B’s13aHHS BIAMNOBIAaua
MOBEPHYTH 3€MEJIbHY JUISHKY I103MBa4€Bl — HE MPUIUHUTHL YMHHOCTI 3amucy B
peecTpi. AKTyallbHE 3aKOHOJIABCTBO Yy c(epi peecTpalliitHoi nmporeaypu nependadae
MO>KJIMBICTh peecTpallii IpUIMMHEHHS PEUOBOTO MIpaBa Ha MiJCTaBl Cy0BOr0 PIIICHHS
PO CKacyBaHHS JIep>KaBHOI peecTpanii Takoro mpaBa. CkacyBaHHS AEp>KaBHOI
peecTpallii Hapasi po3MISAAEThCA CyJaMu sIK OJHa 13 (OpM HEraToOpHOro MO30BY.
[IpoOnemMor0 € HEeBperyjabOBaHICTh y NPUBATHO-MPABOBUX HOPMAax IMIJICTAB JJIs
YXBAJICHHS CYJIOM PILLIEHHS PO CKaCyBaHHS JEpP>KaBHOI pEECTpalLlii.

[Ipononyetbest MONOBHUTH MOJ0KEHHS 4. 2 ¢T. 16 LIK Ykpainu HOBUM IMyHKTOM
11 — ckacyBaHHs AepKaBHOI pPEeCTpallii peuoBUX IpaB ado AOroBopiB. Takox HOpMY
ct. 391 LK VYkpaiHu DOpONOHYETbCS [IOMOBHUTH YAaCTHHOK JPYIOl0, SKOIO
BpEryJIIOBaTH, LIO0 CYyJ CKAacoBY€ JEp)KaBHY pEeCTpallil0 pevyoBOro mpaBa ado
JIOTOBOPY, SKILIO BCTAHOBUTD, 1110 3aIUC MPO JEp’KaBHY peecTpallio OyJI0 BHECEHO 3a
BIJICYTHOCTI YKJIQJICHOTO JIOTOBOPY, SIKWW MOBHHEH OYTH MIJACTaBOIO JJISi TaKOIO
3ammcy.

[Hmor0 mpo6sIeMOI0 € HEBPEryJbOBaHICTh CIOCOOY 3aXMCTy BJIACHHUKA
3eMEeNbHOI JUISIHKH, MOPYIICHOTO BHACIIJOK BHECEHHS [0 PEECTPY 3allucCy Ipo
Jep>KaBHY peeCTpallio J0roBopy opeHau 3emii 10 1 ciunst 2013 poky, SKIIO TOTOBIp
OpEHIM 3eMJll B JIMCHOCTI He ykiaaaBcs. Hapasi peKoMeHIyeThCsl 3aCTOCOBYBATH
TaKuM CIOCIO 3aXUCTY SIK CKAacCyBaHHsS JIepKaBHOI peecTpallii 1oropopy. BogHouac
icHye motpeba B HOPMAaTUBHOMY BPETyYJIIOBaHHI MOPSAAKY Iii OpraHy Aep>KaBHOIO
yHOpaBlIiHHS Yy cdepl peecTpaliiHuX MpoIeaAyp ILI0JA0 BUKOHAHHS TAaKUX CYAOBHX
pIlLIEHb.
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6. HaBkoJuIIHE TNPHUPOIHE cepedoBHUINE SAK 00’€KT aJAMiHiCTPATUBHO-
NMPaBOBOI0 pPeryjar0BaHHS

IHocTanoBka nmpoodJiemMu.

CydacHe CyCHiIbCTBO CTUKAETHCS 3 YUCICHHUMH €KOJIOTTYHUMHU Tpo0sieMami,
SK1 CTaBIIATH IJ 3arpo3y 3MI0POB'Sl JIFOAEH, CTaOUIBHICTh €KOCHCTEM Ta CTIHKHMA
PO3BUTOK KpaiH. Y I1IbOMY KOHTEKCTI HayKoBe JOCIIKEHHSI HABKOJHUIITHHOTO
MIPUPOTHOTO CEPEIOBHUIINA SIK 06’eKTy aI[MlHICTpaTI/IBHO MPABOBOTO  PEry IOBAHHSA
Ha0yBae oOCOONMBOI aKTyaldbHOCTI. ICHye KimbKa KIIOYOBMX AaCMEKTIB, sKi
M IKPECTIOITh BAXKJIUBICTh I[LOTO HAMPSIMY JOCIIIKCHb.

Exonoriyna Oe3neka € OJHIEI0 3 TOJOBHUX YMOB 30€peXKEHHS >KUTTS Ha
rwiadeTi. Po3poOka Ta BHOpoBa/pKeHHS €(PEKTHUBHUX aIMIHICTPATUBHO-TIPABOBUX
3aXOJIIB CIIpUS€E TOMEPEHKCHHIO Ta MiHIMI3allli HETaTUBHUX BIUIMBIB JIFOJICHKOT
JUSUTBHOCTI Ha HABKOJMIIHE cepepoBuine. HaykoBi gocimikeHHs B ik cdepi
JO3BOJISIIOTH ~ PO3POOJISITH  HOBI  MIAXOAM JI0O OXOPOHU TPHUPOAH, 30Kpema,
BJIOCKOHAJIIOBATH 3aKOHO/IaBUy 0a3y Ta MEXaHI3MH KOHTPOJIIO 32 ii JOTPUMAHHSM.

[IpupoaHi pecypcd € OCHOBOIO E€KOHOMIYHOTO PO3BUTKY Ta OJaromnoxyqds
cycniibeTBa. OHAK X HepalliOHAJIbHE BUKOPUCTAHHS MPU3BOAUTH O BUCHAKEHHS
Ta Jerpagamii exocucteM. HaykoBe IOCHIIKEHHS aJIMiHICTPATUBHO-IIPABOBOTO
peryiaoBaHHS y cepi BUKOPUCTAHHS MPUPOJHHUX PECYpPCIB 03BOJISE PO3POOISATH
e(eKTUBHI METOAM iX pALIOHAJBHOTO BUKOPUCTAaHHS Ta BIJHOBJICHHS, IO €
HEOOXITHUM ISl 3a0€3MEeYEHHS CTINKOTO PO3BUTKY.

JlocnmiKeHHsT HABKOJIMIIHBOTO TMPUPOJHOIO  CepeloBUINa SK 00 €KTy
aZMIHICTPAaTUBHO-TIPABOBOTO PETYJIIOBAHHS JO03BOJISIE BHUSBUTH TPOTATWHU Ta
HEJOJIIKM B YMHHOMY 3aKOHOJIABCTBi, a TaKOXX B MPaKTHUIll Horo 3actocyBanHs. Lle
Cripusie po3poOIli MPOIMO3MINKA MO0 BIOCKOHAJICHHS IIPABOBUX HOPM, IO
PETYIIOI0Th OXOPOHY Ta BUKOPUCTAHHS MPUPOIHUX PECYPCIB, a TAKOXK MIABUIICHHS
€(EeKTUBHOCTI KOHTPOJIIO 32 iX JOTPUMAHHSIM.

HaykoBi mociimKeHHs CHPHUSAIOTH ITIJIBUIICHHIO €KOJOTIYHOI CBIJIOMOCTI Ta
OCBITH HaceJeHHs. PO3yMiHHS BaKIIMBOCTI OXOPOHU HABKOJIMIITHBOTO CEPEIOBHINA Ta
paIioHATPHOTO ~ BUKOPHUCTAHHS TPHUPOAHUX pecypciB  cropusie  (HOPMYBaHHIO
€KOJIOT1YHO BIJIMOBIAAIIBHOTO CyCHUIbCTBA. Lle, B CBOIO uUepry, MO3UTUBHO BILJIMBAE
Ha CTaH HaBKOJIMIIHHOTO CEPEOBUINA TA SAKICTh )KUTTSI JIFOICH.

OTXe, aKTyaJbHICTh HAyKOBOTO JOCII/PKCHHS HaBKOJIMIIHBOTO TPHPOIHOTO
cepeloBUIlla SIK 00 €KTYy aJMIHICTPaTUBHO-IPABOBOrO PEryJIIOBaHHS OOYyMOBIIEHA
HEOOX1JHICTIO 3a0€3MEUYEeHHs] €KOJIOTTYHOI O€3MEeKH, pallloOHAIbHOTO BUKOPUCTAHHS
OPUPOJIHUX PECYPCIB, BIOCKOHAJICHHS 3aKOHOJIABCTBA, MIJABUILIECHHS €KOJIOTTYHOI
CBIJOMOCTI Ta BIUIMBY Ha MDKHApOJHY €KoJioriyHy nofituky. i mocmimkeHHs
CHpUsiOTh (OPMYBaHHIO €()EKTUBHOI CHCTEMHU IPABOBOTO pEryioBaHHS y cdepi
OXOPOHU TPUPOJU, IO € HEOOXITHUM ISl CTIHKOTO PO3BHUTKY CYCIUIBCTBA Ta
30epeKeHHS TPUPOIHOT CITAIIITUHU T MAaOyTHIX MTOKOIIHb.

Cran onpamoBaHHsa uiei npo6aemu. HaykoBi mocmimkeHHs B cdepi
aJMIHICTPaTUBHO-TIPABOBOTO PETYIIOBaHHS HABKOJIUIITHLOTO MIPUPOTHOTO
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cepefoBuIlla B YKpaiHl MPOBOAWIM YUCIICHHI BueHI-topucTu. Ochk nesxi 3 Hux: O.
Amnppiiiko, C. Kisanos, M. Kpecin, B. Mensunuyk, T. bonaapuyk, JI. llleBuenko ta
iHm. L1 HaykoBIll 3p0OMIM 3HAYHUN BHECOK Y PO3BUTOK aJIMIHICTPATUBHOTO MpaBa
Ta KOTO 3aCTOCYBaHHA B chepl OXOPOHU HABKOJIMIIIHBOT'O MPUPOTHOTO CEPEIOBHUIIIA B
VYkpaini. Y Haymi aAMIHICTpaTUBHOTO TIpaBa ICHY€ psifi TNUTaHb CTOCOBHO
aJMIHICTPaTUBHO-TIPABOBOTO pEryItoBaHHs HABKOJIUIITHBOTO IPUPOJTHOTO
CEpelIOBHUINA, SIKI MOTPEOYIOTh 10AaTKOBOTO JIOCHII)KEHHS Ta BUCBITIIEHHS. J[0 Takux
MWTaHb HAJIEXKaTh. TMOTpebda y TrapMoOHi3amii yKpaiHCBKOTO  EKOJIOTTYHOTO
3aKOHOJIAaBCTBA 3 MD>KHAPOIHUMH CTaHIAApPTaMH Ta HOPMaMH, BPaxXOBYIOUYH CHEITU(IKY
HAIIIOHAJIPHOTO IPABOBOTO IIOJISI; HEJAOCTATHE BHCBITIICHHS METOJIB IIiBHUINCHHS
€(EeKTUBHOCTI aJAMIHICTPATHBHOTO KOHTPOJIO Ta HAMIAY 3a JOTPUMaHHSIM
€KOJIOTTYHOT'O 3aKOHO/IaBCTBA; JOCIIIKEHHS MpOLIECYyaTbHUX aCIIEKTIB
aIMIHICTPAaTUBHUX Mpouenyp y cdepl €Kojorii, 30Kkpema, MIoA0 BHaadi J03BOJIIB,
JIEH31, MPOBEJCHHS TMEPEBIPOK Ta HAKIAJEHHS CaHKIIM Tomo. BucBiTieHHs Ta
JOCIIJKEHHSI 1IMX MHUTAaHb € HEOOXITHUM I YJOCKOHAJICHHS aJMiHICTPaTUBHO-
IIPaBOBOT'O PEryJIIOBaHHS HABKOJHUIIHBOTO MPUPOTHOTO CEPEOBUINA, IM1IBUICHHS
e(DEeKTUBHOCTI MTPaBO3aCTOCOBHOI JISJILHOCTI Ta 3a0e3MeUeHHS €KOJIOTIUYHOI 0e3MeKH
B YKpaiHi.

Meta cTaTTi — pO3KpUTH 3MICT HABKOJIMUIIIHHOTO IPUPOJIHOTO CEPEIOBHUIIA, K
00’€KTy aJIMIHICTPATUBHO-TIPABOBOT'O PETYJIFOBAHHSI.

Bukiiag ocHOBHOTO MaTepiady.

HaBkoymimHe  TPUPOJHE  CEPEAOBHINEG €  BAXJIMBUM  CJIEMEHTOM
KUTTENSUTBHOCTI JIIOJJMHU, KM BIUIMBAE Ha BCl aCMIEKTH 11 ICHYBaHHs. 30€peKeHHS 1
OXOpOHA HABKOJMITHLOTO CEPEIOBUINA € KIIOYOBUMH 3aBIaHHSMHU Cy4acHOTO
CYCIUJIbCTBA, 1110 BUMAratoTh HAJIEKHOTO aJIMIHICTPATUBHO-TIPABOBOTO PETYIIOBAHHS.
VY 3B'SI3Ky 3 IIUM BaXJIMBO BU3HAUWUTH TOHATTS Ta OCOOJHMBOCTI HABKOJMIIHBOTO
IPUPOAHOTO CEPEIOBUIIA SIK 00’ €KTY aAMIHICTPATUBHO-TIPABOBOTO PETYIIOBAHHS.

HaBkonuiiine mpupoHe cepeloBUIIE BKIIIOYAE B c€0€ CYKYITHICTh PUPOJTHUX
YMOB Ta MPUPOJHHUX PECYPCIB, 110 BILUIMBAIOTH HA KHUTTS 1 AISUTHHICTH JtOAUHU. B
IOPUUYHOMY KOHTEKCTI I1€ MOHATTS OXOIUTIOE TaKli KOMIIOHEHTH, SIK TIOBITPS, BOJIH,
TPYHTH, pOCIMHHUYN Ta TBAPUHHUH CBIT, a TAKOXK 1HIII MIPUPOHI PECYPCH, K1 pa3oM
(hOpPMYIOTh €KOCUCTEMH.

Biamosinno no 3akony Ykpainu "IIpo 0XOpoHY HaBKOJHMIIHBOTO MPUPOTHOTO
cepenoBuIa", HaBKOJIMUIIHE MPUPOIHE CEPEIOBUIINEC BU3HAYAETHCS SIK CYKYITHICTh
IPUPOIHUX 1 AHTPONOT€HHUX (HAKTOPIB, SIK1 BIUTUBAIOTH HA KUTTS 1 3[J0OPOB'S JIOJIEH,
CTaH €KOCHUCTEM, 00'€KTU MPUPOIHO-3AMOBIIHOTO (POHY Ta 1HILI TPUPOAHI 00'€KTH.
s nediniis NiAKPECIIOe KOMIUIEKCHUN XapaKTep HABKOJMIIIHBOTO CEPEIOBUINA Ta
HEOOX1THICTh HOTO 3aXUCTY Ha PI3HUX PIBHAX yNpaBiiHHS [1].

Oc00,1MBOCTI HABKOJHMIIHBOIO TPHPOAHOIO CepeloBHMINA SIK 00’€KTYy
aMiHICTPATUBHO-NIPABOBOT0 PEry/JIOBaHHS MOJATalTh y HactynHomy. Ilo-
nepuie, Ime KOMIUIEKCHUI xapakrtep. HaBkomuiine mnpupogHe cepenoBuIle
BKJIFOYA€E Pi3HI KOMIIOHEHTH, SKi B3a€EMOMIIOTH MIX COOOI0, YTBOPIOIOUM CKJIAIHI
exocucteMd. lle BHMarae KOMILJIEKCHOTO MiIXOAy A0 HOTo aaMiHICTPaTHBHO-
MIPABOBOTO PETYJIIOBAHHS, SKUH OXOIUTIOE BCl ACTMEKTH B3a€EMOJIII MK TMPUPOTHUMH
eJIeMEHTaMU Ta aHTpornoreHHumu ¢akropamu. [lo-gpyre, nunamiunictb. Ctan
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HABKOJIMIIHBOTO MPUPOJHOTO CEPENIOBUINA TMOCTIHHO 3MIHIOETHCA MiJl BIUIMBOM
MPUPOJIHUX TIPOIIECIB Ta JIFOJACHKOI AiSIBHOCTI. TOMy aaMiHICTpaTUBHO-TIPaBOBE
peryitoBaHHsl Ma€ OyTH THYYKUM 1 3[JaTHUM OIEPATMBHO pearyBaTH Ha Il 3MIHU.
[lo-Tpere, iHTepaAMCUHMILIIHAPHiCTH. OXOpOHa HABKOJMIIHBOIO CEpEIOBHUIIA
BUMAara€ 3HaHb 1 METOJIIB 3 PI3HUX HAYKOBUX cdep, BKIIOUYAIOYU EKOJIOTIIO,
reorpadito, Gioyorito, XimMit0, €eKOHOMIKY Ta mpaBo. lle 00ymMoBIIO€ HEOOXITHICTH
MDKJIUCIUIUTIHAPHOTO MIJIX0AY 10 PO3pPOOKH Ta BIPOBAIKEHHS aJIMiIHICTPATUBHO-
npaBoBuX 3axofiB. llo-yetBepre, 3HauywicTs s cycmisiberBa.  CraH
HABKOJIMIIHBOTO TMPUPOIHOTO CEpelOBHUINA Oe3MOoCepeIHhO BIUIUBAE HA SAKICThH
KUTTS JTIOJIEH, 1X 3710poB's Ta Omaromonyyds. e migBumiye cormianbHy 3HAYYIIICTh
aJIMiHICTPaTUBHO-TIPABOBOI'0 PETYJIOBAHHA Y cPepi OXOPOHHU MPUPOIH.

AJMIHICTPaTUBHO-TIPABOBE  PETYIIOBAaHHS HABKOJUIIHHOTO  IPHUPOHOTO
cepelloBUIla B YKpaiHi 3/1MCHIOETBCS Yepe3 CUCTEMY MPABOBUX HOPM Ta 3aXOIB,
COpSIMOBaHUX Ha 3a0€3MEUYeHHS OXOpPOHH, palllOHATBLHOTO BHUKOPUCTAHHS Ta
BIJIHOBJICHHSI IPUPOJHUX PECYPCIB.

bazoBuMu 3akoHOMaBUMMHU akTamu y 1iH cdepi €: Koncrurymisa Ykpainu (28
yepBHsS 1996 poKy) — OCHOBHUM 3aKOH, SIKHW BU3HAYAE 3arajibHI MPUHIIUITA OXOPOHH
HABKOJIMITHBOTO MPUPOJHOTO CEPEAOBUINA Ta €KOJOTIYHI MpaBa rpoMajsiH (CTaTTs
50). 3akon Ykpainu "IIpo 0xopoHY HaBKOJUIITHHOTO MPUPOTHOTO ceperoBuina’ (25
yepBHa 1991 poky) — 0a30BMii 3aKOH, IO BHU3HAYa€ IPaBOBi, €KOHOMIYHI Ta
COLlAJIbHI OCHOBU OXOpPOHHU HABKOJMIIHBOIO MPUPOJHOTO CEpeOBHUINA B YKpaiHi.
3akoH Ykpainu "IIpo mpupomnHo-zanoBigHuii poun Ykpainu" (16 uepBHs 1992
POKY) — pEryJitoe MpPaBOBHIl CTaTyc, MOPSAIOK CTBOPEHHS Ta (PYHKIIOHYBaHHS
00’€KTIB TpHUpPOAHO-3amoBiAHOrO0 ¢oHay. 3akoH Ykpainu "IIpo ekonoriuny
excreptusy" (9 mororo 1995 poky) — BCTaHOBIIIOE MPABOBI Ta OpraHi3alliifHi OCHOBU
MPOBEJICHHS €KOJIOT1YHO1 ekcrepTu3d. 3akoH Ykpainu "lIpo Bigxomu" (5 OGepesns
1998 poky) — perynroe BiTHOCHHU y cdepi MOBOHKEHHS 3 BIIXOJaMH, BHU3HAYAE
OCHOBHI BHUMOTH JIO0 iX 30upaHHs, 30epiraHHs, TpPaHCIOPTYBaHHSA, OOpOOKU Ta
yrumizanii. 3akodH Ykpainu "IIpo oxopony armocdepnoro moBitps" (16 xKOBTHsS
1992 poky) — BCTAaHOBIIOE TPABOBI Ta OpraHi3alliiHi OCHOBH OXOPOHH
atMocdepHoro moBiTps. 3akoH Ykpainu "lIpo 3ab0e3nedeHHs caHITapHOrO Ta
enieMigHoro Omaromonyyuss HaceiaeHHsa" (24 mororo 1994 poky) — perymroe
MUTaHHS CAHITAPHOTO Ta EMiJEMIYHOr0 OJIArOTOyddsl HACEJICHHS, 1110 BIUIMBAE Ha
HaBKOJIMIIHE cepenoBuile. 3akoH Ykpainu "Ilpo pocaunnuit ceit" (9 kBiTHA 1999
POKy) — BH3HAYa€ TIPaBOBI OCHOBH OXOpPOHHM, BHKOPUCTAHHS Ta BIITBOPEHHS
pociiuHHOTO CBITY. 3akoH Ykpainu "IIpo TBapunuuit cBiT" (13 rpynus 2001 poky) —
peryJioe MpaBoBi BIIHOCMHU y c(epi OXOpOHU, BUKOPUCTAHHA Ta BIJTBOPEHHS
TBAPUHHOTO CBITY. 3akoH Ykpainu "[Ipo muTHy BOJy Ta MUTHE BOJONOCTa4YaHHS"
(10 ciuns 2002 poky) — BU3HAuYa€e NMpPaBOBi, OpraHi3aliifHi Ta €KOHOMIYHI OCHOBH
JUSTBHOCTI Y cdepl MUTHOI BOAM Ta MUTHOTO BOJOMOCTadaHHS. BomgHMil KoIeKC
VYkpaiau (6 gepBHs 1995 poky) — peryinroe MpaBOBITHOCHHU Yy cdepi OXOpOHU Ta
BUKOPUCTAHHSA BOJHUX pecypciB. 3emMenbHHM Kojekc Ykpainum (25 sxoBtHS 2001
POKY) — BCTAHOBJIOE MPABOBI OCHOBU BHUKOPHUCTAHHS Ta OXOPOHU 3€MEIbHUX
pecypciB. Kogekc Ykpainu npo Hazapa (27 nunusa 1994 poky) — Bu3Hayae mpaBoBi
OCHOBHU BUKOPUCTaHHs Ta 0XOopoHH Hajap. JlicoBuii kogexc Ykpainu (21 ciuns 1994
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POKY) — PETYIIIO€ MPABOBITHOCUHHU Y c(hepi OXOPOHH, BUKOPUCTAHHS Ta BIATBOPEHHS
miciB. Kogexke Ykpainu npo aaMmiHicTpaTuBHI mpaBonopyiieHHs (7 rpynnHs 1984
POKY) — BCTAHOBIIOE aJMIHICTPAaTHUBHY BIJAMOBIJAJBHICT, 32 IOPYIICHHS
3aKOHOJIaBCTBA Y c(hepl OXOPOHU HABKOJHUIITHHOTO CEPEIOBUIIIA.

AIMIHICTPATUBHO-TIPABOBE  PETYJIIOBAaHHS  HABKOJIUIIHBOTO  MPHUPOIHOIO
cepeloBHUIa 3a0e3MeuyeThCsl CHUCTEMOIO 3axO/iB Ta 3aco0iB. 3axoaM Ta 3aco0u
aJIMIHICTPATUBHO-TIPABOBOTO  PETYJIOBAHHS  HABKOJMIIHBOIO  MPUPOTHOTO
CepeZIoBHILA CIIPSMOBaHI Ha 3a0e3mneueHHs e()EeKTHMBHOI OXOPOHHU, PaIllOHAIHLHOTO
BUKOPHUCTAHHSA Ta BIJTBOPEHHS MPHUPOJHUX PECYpPCiB, a TAKOX Ha MIATPUMAHHS
exoJsioriuyHoi Oe3nexku. B Ykpaini 11 3ax0111 Ta 3acO0M BKIIIOYAIOTh: JIIICH3yBaHHS Ta
JI03BOJIM; €KOJIOTIYHI eKCHEepTHU3H;, Harfis[ Ta KOHTPOJIb, aJMIHICTPAaTHBHY
BI/IMOBIJAIBHICT, €KOHOMIYHI CTUMYJIM; OCBITHI Ta iH(OpMaIliifHI 3aX0Jy TOIIO.
BaxnuBumu cepen KX MOKHA Ha3BaTH HAIJISIT Ta KOHTPOJIb, SIKi 3/IIHCHIOIOTHCS Y
dbopmax: JEp>KaBHOTO EKOJIOTIYHOTO MOHITOPUHTY CTaHy HaBKOJHUIIHHOTO
CEpEelIOBUIIA; MPOBEJCHHS MEPEBIPOK Ta 1HCIEKIIA KOHTPOIIOIOUYMMHU OpraHamMu Jist
BUSIBJICHHS Ta MPUITMHEHHS TOPYIIIEHb €KOJIOTTYHOI0 3aKOHO/IaBCTBA; 301p, aHaIli3 Ta
MOIIUPEHHS JTAHUX TPO CTaH HABKOJIUIIHBOTO CEPEJOBHINA; HE3AJECKHOI OIIHKH
JUSTTBHOCTI MIANPUEMCTB Ta OpraHizailiid IoJ0 JOTPUMAHHS EKOJOTTYHUX HOPM
(EKOJIOTTYHMI ayaWT); PETYJSIPHUX TEpPeBIPOK CyO €KTIB TOCHOJApPIOBaHHS Ha
MpeAMET TOTPUMAHHS €KOJIOTTYHOTO 3aKOHO/IaBCTBA TOIIO.

AIMIHICTPAaTUBHO-TIPABOBE  PETYJIOBAaHHS HABKOJUIITHBOTO  TPHPOIHOTO
CepeIoBUIIA € KOMIUIEKCHOIO JIISUTHHICTIO, 1110 BKJIIOUA€ 3aKOHOJIaBUl, OpraHizalliiHi,
€KOHOMIYHI, 1H(OpMaIiiiHI Ta KOHTPOJbHI 3axoau. EQEeKTUBHICTH LBOTO
pPEryJIIOBaHHS 3aJ€XKUTh BIJ Y3TOJUKEHOCTI I YCIX 3alliKaBJIEHUX CTOPIH,
HaJeXHOro (DIHAHCYBAaHHS Ta TMOCTIMHOTO BIOCKOHAJIEHHA MpaBOBOI 0a3u
BIJIMOBIHO JI0 CY4aCHUX €KOJOTTYHUX BUKIIUKIB.

AJMIHICTPATUBHO-TIPABOBE  PETYJIIOBAaHHS  HABKOJMIIHBOTO  MPUPOTHOTO
ceperoBuIlla B YKpaiHl Mae BeIUMKEe 3HAUYCHHS JUIS 3a0e3ledYeHHS eKOJIOTTYHOI
0e3reku Ta cTajaoro po3BUTKY. OCHOBHI HAMPSMH TaKOTO PETyIOBAaHHS BKIFOYAIOTh:

1. [IpaBoBe 3abe3medyeHHs OXOPOHM HABKOJMIIHBOTO  CEpPEIOBUIIIA.
[IpuiiHaTTss Ta BJOCKOHAJEHHS 3aKOHOJABUYMX akKTiB € (yHIaMEHTOM s
BCTAHOBJICHHS TIPAaBWJI 1 HOPM TIOBEIIHKH, SIKI CIPHUSAIOTH 3aXHCTY MPUPOJTHHUX
o0'ektiB. 3akonHu, Taki sk "IIpo OXOpPOHY HaBKOJMIIHBOTO MPUPOJTHOTO
cepenoBuia”, Boguuii kogaekc ta JlicoBuit koaekc Ykpainu, 3a0e3neuyoTh NpaBoBY
OCHOBY JIJI1 OXOPOHU JTOBKIJIJIA.

2. Jlep>kaBHUI €KOJOTTYHUN KOHTPOJIb. DYHKIIOHYBaHHS Cleliali30BaHUX
OpraHiB, Takux $K MIHICTEpPCTBO 3aXHMCTy JOBKUUIA Ta MPUPOJHUX PECYpCIiB
VYkpainu, € KIIOYOBUM €JIEMEHTOM Ui 3a0e3MeyYeHHs] TOTPUMAaHHS EKOJIOTIYHOTO
3aKOHOJIaBCTBA.  [HCHEKIIiHI ~ MepeBipKHM, MOHITOPUHI  Ta  3aCTOCYBaHHS
aAMIHICTPAaTUBHUX CAHKIIA 3a TMOPYIIEHHS CIPUSIOTH ITABUIICHHIO E€KOJOTTYHOI
B1IIIOBI1IAJIbHOCTI.

3. Jlinen3yBaHHsI Ta JO3BLIbHA CHCTeMa. BCTaHOBIEHHS TMOPSAKY BHadi
J03BOJIIB Ta JIIEH31H Ha MiSUTHHICTH, IO BIUIMBAE HA HABKOJMIIHE CEPEIOBHUIIE, €
HEOOXITHUM JIsI KOHTPOJIFO Ta PEryJIOBaHHS BUKOPUCTAHHS MPHUPOIHUX PECYPCIB.
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Lle no3Boiisie 3a0e3MeunTH pallioHaJbHE BUKOPUCTAHHS PECypCiB Ta 3MEHILEHHS
IIK1IJTABOTO BILJIUBY Ha JTOBKIJIS.

4. Exonoriyna ekcrneptusa Ta OIliHKa BIUIMBY Ha AOBKULISA. [IpoBeneHHs
€KOJIOTIYHOI eKCNEepPTU3M Ta OIHKM BIUIMBY Ha JIOBKULIA € BaXXJIMBUMU
mporeaypaMu, 110 3a0e3MeuyloTh OIIHKY IMPOEKTIB Ta AISUTBHOCTI 3 TOYKH 30py iX
eKoJIOT14HO1 Oe3neku. e mo3Bosse monepeKyBaT HeraTUBHI €KOJIOTIYHI HACTIKH
Ta CIPUSIE CTAIOMY PO3BUTKY.

5. ExoHoMiuHi MexaHi3Mu. BHUKOpUCTaHHS E€KOHOMIYHMX 1HCTPYMEHTIB,
TaKMX SK €KOJOTIUHI IJIaTeXl, ITpadu Ta MOAATKOBI MIJIBIH, CIPUSIE CTUMYITIOBAHHIO
paIlioHATPHOTO BHKOPUCTAHHS TMPUPOJHUX PECYpPCIB Ta 3MEHIICHHIO HETaTUBHOTO
BIUTUBY Ha JOBKULIA. EdekTuBHE 3aCTOCYBaHHS LUX MEXaHI3MIB CIPUSE PO3BUTKY
€KOJIOTIYHO BIAMOBIIaJbHOT OBEAIHKU Cy0'€KTIB TOCIOAAPIOBAHHS.

TakuM YWHOM, KOMIUIEKCHUM MiAXIA J0 aJMIHICTPaTUBHO-IIPABOBOTO
PEryJIIOBaHHS HaBKOJHUIIHHOTO MPUPOJHOTO CEPEAOBHINA, IO BKJIIOYAE TMPABOBE
3a0€3Me4YeHHs, KOHTPOJIb, JIIEH3YBAaHHS, E€KOJOTIYHY EKCHepTU3y Ta E€KOHOMIYHI
MEXaHI3MH, € KJIIOYOBUM i 3a0€3MEeUeHHs] €KOJIOT14HO1 O€3MeKu Ta CTaloro
PO3BUTKY YKpaiHH.

BucHoBku. HaBkonuiiHe MOpUPOIHE CEPEAOBUINE € BAXIUBUM 00’ €EKTOM
aJMIHICTPAaTUBHO-TIPABOBOTO  PEryJIIOBaHHS, SKE€  BHMarae  KOMILIEKCHOTO,
JUHAMIYHOTO Ta MDKIMUCHUUIUTIHAPHOTO MiAXoay. BpaxyBaHHsS ocoOimMBOCTEN
HABKOJIMIIIHBOTO CEPEIOBHUIA y TPABOBOMY pETYJIIOBaHHI CHpusie 3a0e3MeueHHI0
Horo 30epekeHHs, palioHaIbHOTO BUKOPUCTAHHS Ta BIHOBJIECHHS, 110 € HEOOX1THOO
YMOBOIO [IJI1 CTIMKOTO PO3BUTKY CYCHUIbCTBA. PO3BUTOK 1 BJIOCKOHAJICHHS
aJAMIHICTPaTUBHO-NIPABOBUX MEXaHI3MIB OXOPOHM HABKOJMIIHBOIO MPHUPOJIHOTO
cepe/loBUIla € OJHUM 3 MPIOPUTETHUX 3aBlIaHb JACP)KABHOI TMOJITUKH YKpaiHu,
COPSIMOBAaHOI Ha 3a0e3MEUYEHHs E€KOJIOTIYHOiI Oe3MmeKkH Ta 30epeKeHHs MNPHUPOAHOI
CHAJIITMHU JJI1 MaOyTHIX MTOKOJIiHb.

CINUCOK BUKOPUCTAHUX JIKEPEJI:

1. [Ipo 0XOpOHY HAaBKOJMIIHBOTO TPHUPOJTHOTO CEPENOBUINA. 3aKOH
VYkpainu Big 25.06.1991p. URL: https://zakon.rada.gov.ua/laws/show/1264-12#Text.

7. llnAxyu noCHJIeHHS TAPAHTI 31iiiCHEHHSI IOBHOBAKE€Hb YIIOBHOBAKEHOI' 0
y ClIpaBax €BpPONeiicbKOro cyay 3 Npas JIOAUHU

IMocranoBka npodaemu. OPiiiHUM NPECTABHUKOM YKpaiHU SIK JepKaBU-
yaacauIli KoHBEHIIT Mpo 3aXUCT MpaB JIIOJUHUA 1 OCHOBOIIOJIOKHUX CBOOOJ (mam —
KouBeHiiis), Hacamniepe, y X0/l MPOBaHKEHHS y CIpaBi PO MOPYILIECHHS JIEPKABOIO
M1KHApOJTHO-TIPAaBOBUX 3000B’s3aHb 3a IIUM JOKYMEHTOM Yy €BpONEHChKOMY Cyi 3
npaB moauHud (nami — €CIUI), a TakoX OCHOBOMOJOKHOI YAaCTHHOI CHUCTEMHU
3a0e3ne4YeHHs] JOTPUMAaHHS JEP>KaBOI0 KOHBEHIIMHUX MpaB Ta OCHOBOIOJIONKHHUX
CB00O/I, @ TAaKOK BUKOHAaHHS Bu3HaueHux y pimeHH1 €CILI 3axoiB 1151 TOHOBIIEHHS
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JIEP’KaBOI0 LIMX IpaB Ta OCHOBOIOJOXKHUX CBOOON (crmpaBennuBa caTUcGakilis Ta
1HII 3aXO0JW 1HJAWBIAYaJIbHOTO XapaKTepy) Ta BUPIIICHHS CUCTEMHHMX IPOoOJIeM i
YCYHEHHsI iX MEpUIONPUYMH € YTOBHOBaXEHUH Yy crpaBax €BpONEChKOro cyay 3
paB JIOJUHU. 3 ypaxyBaHHSIM OOYMOBJIEHOTO UMM (QYHKIISIMHU Y TOBHOBAKEHOTO Y
cripaBax €CIIJI 3Ha"ueHHS HOTO AISIILHOCTI, HOTO aAMIHICTPAaTUBHO-TIPABOBUM CTATyC
Mae OyTH BpETYJIbOBAHWM 3 JOTPUMAHHSIM SIKOMOra OUIbIII BUCOKUX CTaHAApTIB.
Oco0MMBO 1€ CTOCY€TbCS 3alpOBAPKCHHS JOCTATHIX TrapaHTiil 3/1iCHEHHS
MOBHOBAKEHb III€I0 TOCAJ0BOI0 0CO00I0, sKi 3a0e3neuyBaiv O 1 MOMKIMBOCTI
YUHUTU peajbHUM Ta CTINKUN BIUIMB Ha MOBEAIHKY YYACHUKIB CYCNUTbHUX BITHOCHH
y MpaBOBOMY BHMIpl Ta y IUIOIIMHI peasbHOTO KXUTTSA. OAHAK, aHaNli3 MOJIOKEHb
3aKOHO/JABCTBa YKpaiHM, sIKI BU3HAYAIOTh OPraHi3aliliio, MTOBHOBAXECHHS Ta MOPSIOK
nisibHOCTI YmoBHOBaxkeHoro y crpaBax CCIUI, cBiguuth mpo BIACYTHICTH a00
HEJIOCTATHICTh HAJICKHUX TapaHTId 3/1MCHEHHS HEI0 MOBHOBAKEHb 3a OCHOBHUMH
HampsMaMu 11 JiSUTBHOCTI, IO HEraTUBHO IIO3HAYA€ThCS Ha 1HCTUTYIIMHIN
CIIPOMOXHOCT1 YTIOBHOBaXkeHOTO Yy cripaBax €CI1JI.

AHaJi3 oCcTaHHIX J0caiIKeHb | myOaikanii. Po30ynoBi Ta BIOCKOHATICHHIO
BHYTPIIIHBOTO 1HCTUTYIIMHOTO MEXaHi3My 3a0e3MeueHHsS BUKOHAHHS JIEpP>KaBOIO ii
3000B’s13aHb I0JI0 TApaHTYyBaHHS IpaB JIIOAUHU 1 OCHOBOIOJIOKHUX CBOOOJ 3a
KounBeHniieto Ta edeKTHUBHOI yd4acTi y MepeBiplll JOTPUMAaHHS IHMX 3000B’s3aHb
NPUAUIAETHCA 3HAUHA yBara y aJMiHiCTPaTUBHO-TIPABOBIN HAYIIi.

Hacammnepen, y HayKoBid JiTepaTypl MIJKPECIIOETbCS, L0 IPABOBOMY
peryJitoBaHHIO TOpsAKy BukOHaHHs pimeHb €CIIJI B YkpaiHi npuTamaHHi JesKi
0COOJIMBOCTI, MOB’s3aHi 31 CHEUU(PIKOW caMOro pilieHHs €BPONEHCHKOTO CyAy 3
NpaB JIFOIMHU, HOTO MIXXHAPOTHO-TIPABOBUM 3HaueHHsM [ 1, c. 132]

Omnucyroud 111 0co0IMBOCTI, 30KpeMa, b. C. MykaH ykazana Ha Te, 1m0 QyHKIIii
13 BukoHaHHs pimeHHs €CIIJI B OCHOBHOMY MOKJIagaroTbcs Ha MIHICTEPCTBO
foctulii Ykpainu: YpsigoBoro ymnoBHOBaxkeHOTo y crpaBax €CILI Ta nepkaBHY
BUKOHABYY CIY»Oy. [HIIN Aep)kaBHI OpraHM pi3HUX T1JIOK BIaJAM 3A1MCHIOIOTH MEBHI
3axoau 13 BuKoHaHHsA pimeHHs C€CIIJI nume B Mexax IOJaHOl IPOITO3HIIIi,
3BepHeHHs Kabinety MiHicTpiB YKpaiHu uu Ypsi0BOro yIOBHOBAXKEHOTO B CITpaBax
€BpOIENCHKOro cyay 3 mpas JroauaH [2, ¢. 233].

[{inkoM caymHUMH Yy 1bOMYy 3B’si3ky € ¥ 3ayBaxeHHs C. P. Acipss,
10. B. Munonenko Ta B. B. [Ipuiinko ¢TocoBHO TOro, Imo IiJ OpraHizariiHUMH
npoOjeMaMu  HalllOHAJILHOTO MEXaHi3My BHKOHaHHS BUMoOr KoHBeHLIi BapTo
PO3YMITH BEJIMKY TPUBAIICTh Ta YCKIaAHECHUN MexaH13M BukoHaHHs pimeHb €CIJI.
Cepen 1HIIOTO, aBTOPU 3BEPTAIOTh yBary Ha Te, 110, OCKIJIBKH Yy I[bOMY IpOIeci
3a/isiH1 ofpa3y TpHW iHCTUTYLII — YmnoBHOBaxkeHuil y cmpaax €CIJI, nepkaBHa
BUKOHABYa CIy>k0a Ta Jep>KKa3HAueWCTBO, MPOOJIeMH y B3a€MOAIl IMX OpraHiB
HEPIJAKO CHPUYMHSIOTH OIOPOKpATHU3AIlil0 BMKOHABUOIO MPOLECY Ta MOPYIIECHHS
BCTAHOBJICHUX 3aKOHOM CTPOKIB BUKOHAHHS, IKi JO pedi, € TEX JOBOJI TPUBAINMHU.
Taxox, 3aciyroByIOTh Ha 3TraJKy MIpKyBaHHS BUEHHX HIOJO BIACYTHOCTI PO3BHUTKY
(koHKpeTHu3allii) y HalioOHAaJIbHOMY 3aKOHOJIABCTBI HOpPM CT. 16 3akoHy Ykpainu
«IIpo BUKOHAHHS PIlIEHb Ta 3aCTOCYBaHHS MPAKTUKH €BPOMEUCHKOrO CyIy 3 IMpaB
monuan» (mami —3axkoH Ne 3477-1V) momo muBiIIBHOI, aaMIHICTPATUBHOI Ta
KPUMIHAJIBHOI BIAMOBIaTLHOCTI 3a HEBUKOHAHHS a00 HEHaJe)KHE BUKOHAHHS
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pimenns €CITII [3, c. 310].

OmHoyacHO 3  KOHCTaTalllEl0  HEAOJIKIB  perjlaMeHTallli  JisJIbHOCTI
YnoBuoBaxenoro y crpaBax €CILI ta nepaBHUX OpraHiB 13 CyMIXHOIO 30HOIO
BIJIMOBIAQIBHOCTI, HAayKOBa CIIJBHO Ta OKPECIIOE€ W TOTEHIIMHI 3aKOHOJIaB4i
pileHHs, ski MOXyThb 11 mominmutd. Hanpuknaa, C. B. KiBanoB BHCYHYB
IIPOMO3UIIII0 MO0 TOro, IO BHKOHaHHs pimeHb CCIIJI Mir 6u KooOpJaWHYBaTH
YIOBHOB)XEHUM OpraH BHUKOHABYOI BJIAJW 3 PO3IMIUPEHUMHU IMOBHOBAKEHHSAMH,
KOHTPOJIbOBAHUU yPSAIOM 1 MapIaMEeHTOM BINOBIAHOT Aep:kaBu. BueHuil migkpecius
i o4ueBHIHY HEOOXIIHICTh MIABUIIUTH POJIb HAIIOHAILHOTO MapiIaMEHT 13 KOHTPOIIIO
3a BUKOHaHHsM pimens €CII [4, c. 18-19].

[IpuenHyrounch 10 TMO3WIH HAyKOBOTO CITIBTOBAPHWCTBA MO0 ICHYBaHHS
(yHIaMEHTAIbHUX HEJOJIKIB Mepe10aueHOro 3aKOHOAAaBCTBOM YKpaiHU MEXaHI13My
3a0e3ne4YeHHs] BUKOHAHHS ii 3000B’s13aHb 3a KOHBEHII€}0 HA BHYTPIIIHBOMY pIBHI,
3ayBa)KUMO, 1110 BUCIIOBJICHI Y HAYKOBIN JITEpaTypl MIPKyBaHHS JIMIIE OKPECITIOIOTh
KOHTYpH Ili€i mpoOjieMaTuKu, sKe MoTpeOye OUIbII TIMOOKOTro JOCTIIKCHHS Ta
dbopMyIIOBaHHS MPUHAWMHI KOHIIENTYaJbHUX MPOMO3UIIINA MO0 BIOCKOHAJIEHHS
I[OTO MEXaHI3MY.

Metow cTaTTi € BH3HAYCHHS UNUISIXIB TOCWICHHS TapaHTId 3aiiCHEHHS
MOBHOBAXEHb Y TOBHOBA)XEHOT'O Yy CIIpaBax €BPOIEUCHKOTO Cy/ly 3 TIPAB JIFOAUHH.

Buknan ocHoBHOro marepiany. O3HaHOMUBIIUCH 13 MPABOBOIO OCHOBOIO
TisIbHOCTI YTOoBHOBakeHOro y crpaBax €CIIJI, MoxkHa KOHCTaTyBaTH Te, IO BIH
HAJISETHCS TOBHOBXKCHHSIMH, HEOOXITHUMH TSI HAJIS)KHOTO BUKOHAHHS HUM HOTO
OCHOBHHMIX 3aBJlaHb, IIOB’S3aHUX 13 3a0€3MEUCHHSM TNPEICTaBHHUIITBA YKpaiHU B
€CIIJI Ta BUKOHaHHSM pilIeHb LI€i MIDKHApPOAHOI CYJOBOI YCTAaHOBH, SIKI
BCTAHOBJIIOIOTh MOPYLIEHHS YKpaiHOIO ii MIKHApOJIHO-TIPABOBUX 3000B’s3aHb 3a
Kongenuiero (m. 4 IlonoxxkeHHs mpo YTMOBHOBAXXEHOTO Yy cIipaBax €BpOMEHCHKOro
CyJly 3 MpaB JIFOJWHH, 3aTBEPKEHOT0 noctaHoBoto Kabinety MiHicTpiB Ykpainu Bij
31 tpaBusa 2006 p. Ne 784) [5]. 3HauHa yacTHHA ITUX ITOBHOBAXXEHB PEaIi3ye€ThCS ITiJT
yac aJaMIHICTpaTUBHOI B3aeMomii. JlepkaBHuMHM opraHamMu (iX CTPYKTypHUMH
MipO3UIaMu), siIKi OEpyTh y HiM ydacTh, € JepKaBHAa BUKOHABYA CIy>k0a Ta 1HIII
Jep>KaBHI OpraHd, y 30H1 BIJMOBIIAJIBHOCTI SKHX JIGKUTh BUKOHAHHS JIOJATKOBHUX
3aXO01B 1HIUBITYAIbHOTO XapaKTepy.

BucBiTiuTi moBHOBaKeHHS YTOBHOBaXkeHOTo y crpaBax €CIIJI, peamizairis
SKUX TOPOJKYE OOOB’SI3KM 1HIIUX JEPKaBHUX OPraHiB y po3pi3l 3axojiB, IO
nepen0ayeHl y PpIMICHHI Ii€l MDKHAPOJHOI CYAOBOi YCTAaHOBM Ta MiAJSATalOTh
BUKOHAHHIO, MOYKHA TAKUM YHHOM:

1)  y pamkax 3BepHeHHs pimeHHss €CILI 10 BUKOHAHHS B YacTHHI BUILIATH
BIJIIKOTyBaHHS YTIOBHOBaXkeHUH y cpaBax €CILJI:

— 70 Jep>KaBHOI BHUKOHABYOI CIY>KOM HaJICUJIa€ OPUTIHAJBHUM TEKCT 1
MepeKya] PEe30IOTUBHOI YacThHU octaroyHoro pimenHs €CIUI, skuM Bu3HaAHO
nopymenHss  KonBeHmii, 11omo  cmpaBemiuBoi  caTUCdakIli, JIpYy>KHbOTO
BPETYJIIOBaHHS a00 CXBAJICHHS YMOB OJIHOCTOPOHHBOI JCKJapailii y ChpaBl MpOTH
VYkpainuy, sika BIIKpUBaE BUKOHaBUE MPOoBaKeHHS (1. «O» 4. 1 cT. 7 3akony Ne 3477-

V);
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— 1o Jlep>kaBHO1 Ka3Ha4YeHChbKO1 ciyx0u Ykpainu (mpotsrom 1 Micsiis Bif
TTHSU BIJIKPUTTS BHKOHABYOTO MPOBAKEHHS) HAJCHUIIA€ TIOCTAHOBY MPO BIJIKPUTTS
BUKOHABYOTI'O MMPOBA/KEHHS Ta JCSK1 1HII JOKYMEHTH, sika ipoTsaroM 10 JHIB BiJ JTHS
HAJXO/PKCHHS IUX JOKYMEHTIB 3/1MCHIOE CHUCaHHS Ha BKa3aHW CTATyBaueM
OaHKIBChKHI paxyHOK (4.4 cT. 8 3akony Ne 3477-1V);

2) y pamkax 3BepHeHHs pimreHHs: €CIIJI 10 BUKOHaHHS B 4aCTUHI BXKUTTS
JOJATKOBUX 3aXOMIB 1HAMBIAYaIbHOTO XapakTepy (MOBTOPHOTO PO3IIISY CHpPaBU
CyIOM 4YM aJMIHICTpAaTUBHHM OpraHoM) YToBHOBaxeHHil y cmpaBax E€CILI
MOBIAOMJISIE OpraHaM, sKi € BIAMOBIJAIbHUMH 32 BHKOHAHHA TMepeadayeHux y
pimenni €CIIJI momaTkoBUX 3ax0MiB I1HAWBIAYATBHOTO XapakTepy, PO 3MICT,
MOPSITIOK 1 CTPOKHM BUKOHAHHS ITUX 3aX0/iB (I1. «O» 4. 1 cT. 11 3akony Ne 3477-1V);

3) vy pamkax 3BepHeHHs piteHHss €CIIJI 10 BUKOHaHHS B YaCTUHI BXXKUTTS
3aX0/1B 3arajbHOTO Xapakrepy, Y moBHoBaxeHui y cripaBax €CII:

= st KaGinery MiHicTpiB YKpaiHu roTye Ta HaJCUJIA€ TOJAHHS OO0
BXKUTTS 3aXOIB 3arajJbHOTO XapaKTepy, sIke BKIIOYAE MPOMO3UIIIT 100 BUPIIMICHHS
3a3HAYEHOI CUCTEMHOI IPOOIEMH Ta YCYHEHHS ii nepuonpuyunu (4. 1 cr. 14 3akony
Ne 3477-1V);,

- st BepxoBHoro Cyzly roTye aHajdiTUYHUI OISl aHall3 OOCTaBUH, 10
COpUYMHUIM TopylieHHs KOHBEHII Ta MNpomno3uuli IoJ0 NPUBEACHHS CYI0BOI
NPaKTUKK y BiAMOBIAHICTH 3 BuMoramu KouBeHiii (4. 3 cT. 14 3akony Ne 3477-1V)
[6].

OCKIUJIBKY KOOpJWHAIIS IMiITOTOBKU MaTepiaiiB ajisi po3risiay crpas y €CII
Ta BUKOHAHHS HOTO pIllieHb € 3aBJIaHHSIM YIIOBHOBaxkeHOTo y cmpaBax €CIIJI, 3a
MIJICYMKaMU SIKMX, 30KpEMa, OIIHIOEThCS €(PEeKTHUBHICTH IIi€1 MOCaJ0BOi 0cOo0H,
3aKOHOJABCTBO YKpaiHM MOKJIaJae Ha YoBHOBaxkeHOro y crpaBax €CIIJI koHTpoIb
3a BUKOHAHHSM JOJATKOBHMX 3aXOIB 1H/IMBIAYaJdbHOTO XapakTepy, nepeadayeHux y
pimenHi €CIJI, mo 3aiiicHo0ThC i HarsiioM Komitety minicTpiB Panu €Bponu
(ua. 2 ct. 11 3akony Ne 3477-1V) [6].

[HCTpyMEHTapiii KOHTPOJIO BUKOHAHHS JCP’KaBHUMHU OpraHaMu Ta iHITMMH
cy0’exkTaMM, Ha SIKI 3aKOHOJABCTBO YKpaiHM MOKJIAJA€ TI YU IHIII OOOB’S3KH Y
3B’S13KY 3 moctaHoBieHHsAM pimenHs €CILI, oxomitoe coboro:

- HIIIIOBaHHS TMEPEeBIPOK i 4YM OE3IIsUIBHOCTI TOCAJOBUX  OCIO
JIEp’)KaBHOI BUKOHABYOI CIY>KOHW, SKIIO Taki Jii 4u O€3MisUTbHICTh BIUIMBAIOTH HA
3abe3neueHdss BukoHaHHs pimenns €CILJI, mpo pe3ynbraté SIKUX KEPIBHHUIITBO
JepaBHOI BUKOHABUOi CIyXOHM MOBiAOMIsE YTMoBHOBaxkeHOro y cmpaBax €CILI
npotsirom 3 nHiB michs 11 mposexenHs (m. 15 Tlopsaky B3aemomii [lepskaBHoi
BUKOHABUOI clyx0u Ykpainu ta Cekperapiary YpsIOBOro YHOBHOBaXKEHOTO Y
crpaBax €BpOMNMEWCHKOTO Cyay 3 TMpaB JIOJUHM T 4Yac 3a0e3MeyeHHs
npeactaBaunTBa Ykpainu B €CILI Ta Bukonanns pimens €CILJI, 3arBepmkeHOMY
Haxkazom Minictepcera roctuilii Ykpainu Bij 23 BepecHst 2013 p. Ne 1989/5) [7].

— 3BEPHEHHSI JI0 BIAMOBIJAIBHUX OPTaHIB 13 3amUTaMH MNpo 1HGOpPMAIIio

PO mepedir 1 HACIIKK BUKOHAHHS JIOJIATKOBUX 3aXO0J1B 1HIUBIIyaIbHOTO XapaKTepy
(4. 3 cr. 11 3akony Ne 3477-1V);
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— BHeceHHs1 [Ipem’ep-miHicTpoBI YKpaiHM MOJaHHS IIOA0 3a0e3MeueHHs
BUKOHAHHSI JTOJATKOBUX 3aXOMAIB 1HAMBIIyalbHOTrO Xapaktepy (4. 3 cr. 11 3akony Ne
3477-1V);

— MOJIaHHS TTO30BY IMPO BIIUIKOAYBaHHS 30WMTKIB, 3aBlaHuX JlepkaBHOMY
OropxeTy YKpaiHM BHACHIOK BUILIATH BIAIIKOAYBAaHHSA, Y TOMY YHCIII CTIPaBEIUBOI
catucaxiiii, SKUN MOAAETHCA MPOTIrOM 6 MICSIIB 3 MOMEHTY CIHCaHHS CYMHU
BiJIIIKOAYBaHHS HAa KOPUCTH cTsATyBava (4. 5 cT. 9 3akony Ne 3477-1V);

[IpuBepTae yBary y oMy KOHTEKCTI TaKOX 3aKOHOJAaBYE MOJIOKESHHS PO Te,
o CiIyX00BI 0coOM, O TOBHOBAXEHb SIKUX HAJNEKHUTh 1€ BUKOHAHHS PIIICHb
€CIIJI, y pa3t iX HEBUKOHAHHS ab0 HEHAJIEKHOTO BHUKOHAHHS HECYTh
aIMIHICTPATUBHY, IHMBUIBHY a00 KPUMIHAJIbHY BIAMNOBIAANIBHICTh, IepeadadeHy
3akoHamu Ykpaiau (4. 1 cT. 16 3akony Ne 3477-1V) [6].

BucnoBku i mpomo3uuii. OOMIpKyBaBIIM  BHIIEBUKIAJACHE, MOXHA
miJIcCyMyBaTH, 10 YnoBHoBaxeHui y cripaBax €CIUI nns BUKOHaHHS MOKJIAJACHHUX
HAa HBOTO 3aBJaHb MIOAO0 3abe3nedyeHHs mpencraBHunTBa YKpainu B €CIUI Ta
BUKOHAHHSIM HOTO pIllIeHb HAAUISETHCS TTOBHOBAXKCHHSIMH, SIKI TIepen0ayaroTh
B3aeMOJIII0 YToBHOBaxkeHOTO Yy cmnpaBax €CIIJI, nacammepen, i3: 1) aep:kaBHOIO
BHKOHABYOIO CITY’KO0I0 Ta JIep)KaBHUM Ka3HAUCHCTBOM Y paMKax 3BEPHEHHS PIlICHHS
0 BUKOHAaHHA B YaCTHUHI BUIUIATH BIAIIKOAYBaHHS, 2) aJAMIHICTpPAaTUBHUMU
opraHamMu, 10 KOMIICTCHIlI SKHX HAJEKUTh BXHUTTS JOJATKOBHX 3aXOIiB
IHIUBIyAJIbHOTO XapakTepy LUIAXOM Meperisiay chpaBu 3asBHHKA; 3) KabiHeTom
MinictpiB Ykpainu ta Bepxosaum Cynom y pamkax 3BepHenHs pimenas €CILUI go
BUKOHAHHS B YaCTHHI BXXUTTA 3aXOJiB 3arajJbHOTO Xapakrepy. He3Bakaroum Ha Te,
0 caMe IIi Jep)KaBHI OpPraHM BYMHSIOTH il Ta NPUUMAIOTh PIIICHHS IS
OCTaTOYHOTO BUKOHAHHA 3aXx0iiB, nependayeHux y pimenHi €CIIJI, 3abe3neuenns
BUKOHAHHS ITUX 3aXOJiB € 3aBIaHHSAM YTOBHOBaXkeHOro y cipaBax €CILJI. J{ns #oro
BUKOHAHHS 32 IIE€0 MOCAJT0BOI0 0CO00I0 3aKPITLIIOETHCS 1HCTPYMEHTAPiii KOHTPOJTIO,
AKUW HE Ma€ MPUMYCOBOTO XapaKTepy Ta HE BKIIOUae y cebe JI€EBUX CTHUMYIIB.
Haii0inpmunii BIUIMB Ha YNOBHOBAXKEHI JAEp>KaBHI OPraHd MOKE€ YHHUTH JIUIIE
BHeceHHs1 [IpemM’ep-miHiCTpoBI YKpaiHU MOJaHHS MOAO0 3a0€3MeUeHHs] BUKOHAHHS
JOJIATKOBHUX 3aXO0/1B 1HAMBIIYAJLHOIO XapaKTepy Ta 1HILIIOBAaHHS NEPEBIPKU 1A YU
Oe3MIIsUTbHOCTI TOCaJAOBUX 0CI0 JIep»KaBHOI BHUKOHABYOI CIIY)KOM CaMOK0 III€I0
ciyx0010. HatomicTe, 17151 TOro, mo0 MOBHOBaXEHHS! YTIOBHOBAaXKEHOT'O Y CIpaBax
€CIIJI cynpoBOMKYyBaMCh JOCTAaTHIMU TapaHTIIMA 1X 3I1HCHEHHS, 3a LI€I0
MOCaJI0BOI0 0C000I0 Mae OyTH 3aKpiIlyICHe MOBHOBAXKCHHS BUHOCHTH KEPIBHUKAM
YIOBHOBKEHUX JIEP>KaBHUX OpPraHiB MPHUIKCH MPO YCYHEHHS MOPYIIEHb 000B’SI3KIB
II0JI0 BUKOHAHHS 3ax0jiB, nepeadavenux pimenusm €CIJI (3a ymoBu noBeneHHs
iH(MOopMaIIi mpo 3MICT, OPSIIOK 1 CTPOKK BUKOHAHHS ITMX 3aXOliB), 3 MPUTATHEHHSIM
X TI0CAIOBUX OCIO 10 aAMIHICTPATHBHOI BIAMOBIJAIBHOCTI Yy pa3i MOBTOPHOTO
HEBHKOHAHHS 0€3 MOBaXHOI MPUYMHM 3aX0JiB, nepeadadenux pimenasm CCILI, a
TAKOX TOKJIAJCHHSIM Ha TOCaJOBUX OCIO I[bOTO  JEPKaBHOTO  OpraHy
BIJIMOBIJATBHOCTI 32 HapaxyBaHHS TE€HI Ha CyMy BIJIIKOAYBAHHS 3a PIIIEHHAM
€CIUI Tta 1ixmi wHeraTuBHI Hachigku. Kpim TOro, ciijg BCTaHOBUTH IS
YnoBHoBaxkeHoro y cnpaBax €CIIJI 000B’s30k 3BITyBaTH Mpo OCi0, SKi
YIOBHOBa)XEH1 (OyJM yIOBHOBa)XEHI) Ha BHKOHAaHHS (YHKIIN JepxkaBu abo
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MICIIEBOIO CaMOBpSJIyBaHHS Ta 3a TO30BOM YToOBHOBaxkeHoro y crmpaBax C€CITJI
BIJIIIKOTyBaJIM 30MTKH, 3aBaaHi Jlep>kaBHOMY Or0/KETYy YKpaiHU BHACHIIOK BUILIATH
BIJIIIIKOTyBaHHS.
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HEOOX1THUM.

[To-mepie, 1e mMpaBoBa HEBHU3HAYEHICTh Ta PI3HOMAHITHICTh MIAXOMAIB. Y
pI3HUX KpaiHaX CBITY ICHYIOTH Pi3HI MPaBOB1 PEKUMU PETYIIOBAHHS BUKOPHUCTAHHS
nonirpaga. Ilo-gpyre, 1me mnpaBa JIOJWUHU Ta €TUYHI TUTaHHSA. BukopucTaHHs
noJiirpaga MmoB’si3aHe 3 HU3KOIO MPABOBUX 1 €TUYHUX MUTaHb, 30KpEMa, CTOCOBHO
npaB JIOAWHU. €BPONMEUCHKUNA Cya 3 MpaB JIIOJAUHU HEOAHOPA30BO PO3IJISLIaB
NUTaHHS TPO TMOPYIICHHS NpaB JIIOJAWHU MPU BUKOPUCTaHHI mosirpada, 30Kpema
MpaBa Ha TMPUBATHE KUTTS Ta IIPaBa Ha CIPaBEIJIMBUNA CyI0BUN po3risia. Lle poOuts
HEOOXITHUM TIHMOOKE MIOCHIDKCHHS TOro, SK BHKOPHUCTAaHHS IOJirpadga MoxKe
BIUTMBATH Ha JOTPUMAHHS MpaB JIOJWHU 1 SKI 3aXOQU MOXYTh OYTH BXKHWTI JUIS
MiHIMi3aIii Takux pu3uKiB. [Jo=TpeTe, e TEXHOJOTIYHNN TPOTrPec Ta HOBI BUKIIUKH.
CydacHl TEeXHOJOTIl IIBUJIKO PO3BHUBAIOTHCS, 1 mojirpad He € BHHATKOM. Po3poOka
HOBUX METO[IIB, 3aCHOBaHMX Ha HEWpOHAyKaX, aHaii3l MIKPOBHpAa3iB 00NMYYs Ta
IHIIMX OIOMETPUYHMX T[OKAa3HWKAaX, CTABUTh HOBI BHUKJIMKU TI€peJ]] IMPaBOBUM
peryiatoBaHHsIM. BuHHKae HEOOXITHICTb OHOBJIEHHS HOPMAaTHBHOI 0a3u, sAka O
BpaxoByBaJla HOBITHI JOCSTHEHHS Ta 3a0e3neuyBasia e(EeKTUBHE 1 €THYHE
BUKOPUCTaHHSI TakuxX TexHosorid. [lo-uerBepre, 1€ MNpakTUYHE 3HAYCHHS A
IPaBOOXOPOHHOI Ta cynoBoi cucteM. [lomirpadgu MHUPOKO BUKOPUCTOBYIOTHCS Y
IIPaBOOXOPOHHIN Ta CYJOBIM cHUCTeMax [JIsi PO3CIIAyBaHHS 3JI0OYMHIB, MEPEBIPKU
CBIJTYEHB 1 B110OPY KajapiB. [IpaBoBe perynoBaHHs BOTO IHCTPYMEHTY Ma€ MPsSMUAN
BIUIMB Ha e(eKTUBHICTH poOoTH 1ux cucteM. JlocmypkeHHs y 1k cdepi
JIOTIOMAaraloTh PO3pOOMTH PEKOMEHaIii IWI0J0 BUKOPHUCTaHHS Tmosirpada, 1o
CIpHUATUME  TMIABHUIIEHHIO  €PEKTHBHOCTI  pPO3CHiayBaHb 1  3a0€3MEeUEHHIO
CIIPaBEIJIMBOCTI CylIOBHX TmporeciB. [lo-m’site, 1e rioOanmizaiiss Ta MIDKHApOIHE
CHIBpOOITHULTBO. Y Cy4YacHOMY TIJ00ai30BaHOMY CBITI NMUTaHHS BHUKOPUCTaHHS
nonirpaga HadyBae MiXkHapoJHOTo BUuMipy. CriBpoOITHUITBO Mk KpaiHaMmu y chepi
Oesreku, OOpoTHOM 3 TEPOPU3MOM 1 TPAHCHAIIOHAIBHOIO 3JIOYMHHICTIO TIOTpedye
yHI(IKOBAaHUX TMIAXOMIB N0 BHKOpucTaHHs momirpada. [IpaBoBi gociimKeHHS
MOXYTh CIPHUSATA pPO3pOOI[l MDKHAPOJHUX CTaHJAPTIB 1 pPEKOMEHJAIlH, 110
MOJICTIIUTHh MI>KHAPOJIHE CIIBPOOITHHUIITBO 1 B3aEMOJIIO Y ITiH cdepi.

OTXe, aKTyaJbHICTh MPABOBOTO JOCHIDKEHHS BHUKOPUCTAHHA modirpada
MOJIATA€ Y HEOOXIMHOCTI BUPIMICHHS HU3KU TPABOBUX, €THYHHX Ta MPAKTUUYHUX
MUTaHb, TIOB’3aHUX 13 UM IHCTPYMEHTOM. JlOCTiKEeHH y 111l cdepl CIpUsITUMYTh
po3po011i eheKTUBHUX MPABOBUX MEXaHI3MIB, 1110 3a0e3medyaTh MPaBOMIpHE 1 €TUYHE
BUKOPHUCTaHHs nojirpada, 10TpuMaHHs MpaB JIIOJAUHU Ta MIABUIICHHS €(PEeKTUBHOCTI
poOOTH IPABOOXOPOHHMX 1 CYIOBUX CHUCTEM.

Cran pocmipkeHHs. Bukopucrtanus mnosirpadga y TpaBOBId NPakTULl €
BXJIMBOIO 1 BOJHOYAC CYNEPECWIMBOK TeMOr. Y 0araTboX KpaiHax CBITY,
BKJIFOYAOYM YKpaiHy, MHTAaHHS TPABOBOTO PETYJIOBAaHHS TMojirpada BUKIHKAE
3HAYHUN 1HTEpEC Yy HAyKOBUX Ta mpodeciitnux konax. B Ykpaini gociimkeHHsIM i€l
TEMHU 3aiMalOThCs JCKITbKA BIJJOMHX FOPHUCTIB 1 HAYKOBIIB, SIKI pOOJISITH BarOMHIA
BHECOK VY PO3BUTOK MPABOBOTO PETYIIOBAHHS 1 BHUKOPHUCTaHHS modjirpada.
HaykoBumu pocmipkeHHSIMA B cepi TpaBOBOTO PETYIIOBAHHS BHKOPUCTAHHS
noirpada 3aimanucs taki BueHi-topuct, sk O. banuyk, T. Kocrenko, 1. Knmumenko,
C. [Hy6oBuxk Tta 1iH. llopsg 3 nmM, cy4acHi mpoOJieMu YAOCKOHAJIECHHS
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aJMIHICTPaTUBHO-TIPABOBOI'O PETYJIIOBAaHHS, PO3BUTKY BITUYM3HAHOIO 3aKOHOJABCTBA
III0JI0  BOPOBADKCHHS TMOJirpady I1ie mnoTpeOyloTh BHUPIIMIEHHS 1 HayKOBOTO
OMpalOBaHHs, IO TMOTpeOdy€e TakokK BHUBUEHHS CTAHOBJEHHS Ta PO3BUTKY
BIIITOBITHUX BIJHOCHH.

Merta cTaTTi — pO3KPUTH T€HE3y CTAHOBJICHHS Ta PO3BUTKY aJMIHICTPATUBHO-
IPaBOBOT'O PETYJIIOBAaHHS BUKOPUCTAHHS nosirpada.

Bukiaa oCHOBHUX MOJIOKEHb.

[Tomirpad, abo merekTop OpexHi, € TEXHIYHUM 3aCO00M, [0 BUKOPHUCTOBYETHCS
JUIi  BH3HAYCHHS TNPABAUMBOCTI  BHUCJIOBIIOBAaHb JIOJWHHM IIUIIXOM  (pikcarrii
¢iziomoriyHux peakiii ii opranizmy. [lomirpadiuni oOcTe)eHHS BUKOPUCTOBYIOTHCS
B pI3HUX KpaiHax JUisi BUPINICHHS THTAaHb, TOB'SI3aHUX 3 KPUMIHATbHUMH
pO3CHiAyBaHHSIMH, KaJpOBUMHU MEpeBipKkaMu Ta Oe3rnekor. OaHak, e(PeKTUBHICTD 1
MPaBOMIPHICTh BHUKOPHUCTAHHS ToJrpaga 4acTO BUKIMKAE AUCKYCli B HAyKOBUX,
IPABOBUX Ta ETUYHUX KOJIaX.

MoskHa 3a3HauWTH, IO 1JIed BUKOPUCTAHHS (DI310JIOTTYHUX pPEaKIii s
BU3HAYCHHS TMPABAMBOCTI BHUCJIOBIIOBaHb BUHHUKIA Ie y JaBHuHY. Y Kwurai
BUKOPUCTOBYBAJIM METO]I KyBaHHS CYXOT0 PHCY IiJl Yac JOMUTY: BBAXAIOCH, IO Y
BHHYBATOT'0 4Y€pe3 CTpax pOTOBa MOPOKHUHA MEPECUXAE, 1 BIH HE 3MOXKE PO3KYyBaTU
puc. Y cepenHbOBIUHIN €BpoIli BUKOPUCTOBYBAIM Pi3HI METOU "00KO0ro cymy", siki
TaKOX 0a3yBaJKMCs HA MPUIYIIECHHI PO BILIUB IICUXOJIOTTYHOTO CTaHy Ha (Pi310JI0T1I0
[1].

[lepmni HayKOB1 AOCTIIKEHHS, 1110 CTAJIM OCHOBOIO JUIsl Cy4acHUX MOJirpadis,
npoBoawKcs HanpukiHili XIX - Ha mouatky XX cromitts. ¥ 1895 pori itanificekuit
nmikap Yezape JIoMOpo30 CTBOpMB MEpUIMK MPUCTPIM i BUMIPIOBAHHS 3MiH
apTepiaJpHOrO THCKY mia 4ac gonuty. Y 1921 poui JIxon Jlapcon, mikap 1
nomueicekuid 3 KamidopHnii, BuHaiimoB nepuuii nojirpad, skuil QpikcyBaB KildbKa
¢1310JI0TIYHUX TIAPAMETPIB OJIHOYACHO, BKJIIOYAIOYM TYJbC, apTepiaibHUA THUCK 1
IuXaHHs [2].

[Tomanbmuii po3BUTOK TOJirpada nos's3anuit 3 gisnpHIcTIO Jleonapaa Kinepa,
akuit 'y 1930-x pokax ymnockoHanuB modirpad Jlapcona, AoAaBIId O HBOTO
peecTpaniio IIKipHO-TanbBaHiuHOT peakiii. Moro MpHCTpiii CTaB MNPOTOTHIIOM
cyudacHux noJirpadis [3].

[Ticns dpyroi cBiToBoi BiiiHM mojirpad HaOyB IIMPOKOTO 3aCTOCYBaHHS B
Cnonyuenux Illrarax. BiH BHKOpUCTOBYBaBCS $IK 1HCTPYMEHT MJi NEPEBIPKU
OpaBAUBOCTI CBIAYEHb Y MPABOOXOPOHHUX OpraHax, BIMCHKOBHX CTPYKTypax 1
npuBaTHUX kKommaHisax. Y 1950-x 1 1960-x pokax BigOyBamucs aKTHUBHI HayKOBI
JTOCJDKEHHS, CIIPSIMOBAH1 Ha M1JBUINEHHS TOYHOCTI Ta HaaiitHOCTI omirpada. CIIIA
€ OJIHIEIO 3 MEepUINX KpaiH, Je nojirpad 3HaloB mupoke 3acrocyBaHHs. [lomirpapu
aKTUBHO  BHKOPHUCTOBYIOTHCS  INPABOOXOPOHHMMHM  OpPTaHaMH, IPUBATHUMHU
KOMITaHIsIMU Ta y BIHCBKOBHX CTpykTypax. denepanpHa mojirpadidyHa mporpama
3a0e3reuye TEpeBIpKYy CHIBpOOITHHKIB  HaIllOHaJbHOI  Oe3meku. BogHodac
BUKOPHUCTaHHS noirpada B CyJ0BHUX MPOIIECaX 3AMIIAETHCS 0OMEKEHUM 1 3aJICKUTh
B1J1 KOHKPETHOIO IITATy Ta 0OCTaBUH cripaBu [4].

Y €Bpomni craBieHHs A0 nojirpada € HEOJHO3HAYHUM. Y NESIKUX KpaiHax,
Takux sk BenukoOpuranis ta [lonbiia, monirpagum BUKOPUCTOBYIOTHCSI OOMEXKEHO 1
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NepeBaXXHO B IpuBaTHOMY cekTopi. Y Himeuuunni, ®panmii ta [Tanii BUKopucTaHHs
nomirpadga B OQIMIHHUX PO3CIIAYBaHHAX ab0 CYyJOBHX IMpoliecax 3a00pOHEHO.
€BponenchbKuil cy1 3 MpaB JIIOJIMHU B CBOIX PIIIEHHSIX HEOJHOPA30BO MiJAKPECIIOBAB,
10 BUKOPUCTAHHS Moirpada Moxe nopyuryBaTi mpasa JIOAUHH [S].

B Vkpaini mnomnirpad BHKOPUCTOBYETHCS TMPABOOXOPOHHUMH OpTraHaMU,
NPUBATHUMHU KOMITaHISIMU Ta TPUBAIOThH JUCKYCIi I0JI0 HOTO MHUPOKOTO BUKOPCTAHHS
y CYAOBHX Ipolecax. 3aKOHOJABCTBO YKpaiHM HE MICTUTh YITKMX HOPM IIOJO
BUKOPHCTaHHA Tomirpada, o CTBOPIOE MPaBoBi Koi3ii Ta cymepeukn. Y 2020 porri
MinictepcTBO focTuiii YKpaiHH pPO3pOOMIO TIPOEKT 3aKOHY, IO PETYIIIOE
BUKOPHUCTaHHSA mosirpada, ajge BiH OKU HE OyB yXBaJICHHM.

[TpaBoBi acrekT BUKOPUCTAHHS Mojdirpada BapilOlOTHCS 3aJIEKHO BiJ KpaiHU.
B CIIIA 3akoHOJaBCTBO OLIbII THYYKE 1 JOMYCKae BUKOPUCTaHHS Tmojirpada B
Oaratbox cdepax, Tol K y €BpOII Jit0Th KOPCTKI OOMEKEHHS.

Y CIIA icHye psan 3aKkoHIB, IO PETyJIIOIOTh BHUKOPHUCTAHHS Tmodirpada.
3o0kpema, 3akoH mpo mnodirpadiune tecryBanHs criBpoOiTHHKIB (EPPA) 1988 poky
3a00pOHs€ BUKOpPUCTaHHS Toirpada s TNEepeBIpKH OUIBIIOCTI MpaIliBHUKIB
NPUBATHUX KOMIIAaHIM, 32 BUHSATKOM JIESIKWX BHITQJIKIB, TaKUX SK PO3CIITyBaHHS
¢dbiHaHCOBUX BTpaT a00 JOCTYII JI0 CEKPETHOI 1H(pOopMaIIii.

Y €Bpomi mpaBoBe PpETryNIOBaHHA BHUKOPUCTAHHS mojirpada 3HA4YHO
KOpPCTKiIe. €BpONeNCchbKUil Cy/ 3 MpaB JIIOJWHU Y CBOIX PIIIEHHSAX HEOJAHOPA30BO
HaroJIoONIyBaB Ha MOXJIMBHX IOPYIIEHHSAX TIpaB JIOJWHWA TIPH BHUKOPHUCTAHHI
nomirpada, TakuX SK TOPYIICHHS IIpaBa Ha TMPUBATHE KUTTA Ta IMPaBO HAa
CIIPaBEJIMBUI CYIOBHM PO3TIIAL.

B VYkpaini BiicyTHE 4iTKE 3aKOHOAABCTBO I110JI0 BUKOPUCTaHHS noJjirpada, mo
CTBOPIOE  TPABOBY HEBHU3HAUCHICTh. 3aKOHOMPOEKTH IMOAO  PEryJIIOBaHHS
nonirpagiyHuX 00CTEXEHb HEOAHOPA30BO BHOCHIIMCS HA PO3IJISA, ajle MOKHU IO HE
Oymu yxBaJeHi.

CydacHl TeHIeHIi y BHKOPHCTaHHI modirpada cBi4aTh MPO 3POCTAHHS
1HTEepeCcy 0 HOBUX TEXHOJIOTIH Ta MeTOAIB Bepu(ikallii mpaBIuBOCTI iHPpOpMAIIii.
Po3pobiisatoThCst HOBI METOH, 1110 0a3yIOThCSI HA HEHPOHAyKax, aHaIi31 MIKPOBUPA3iB
o0nmuyus Ta IHMKUX OIOMETpUYHUX MOoKa3HWKax. OnHak, moxirpad 3aaUIIa€ThCs
MOMYJISIPHUM THCTPYMEHTOM 3aBJISIKW CBOTH BITHOCHIM MPOCTOTI Ta JOCTYITHOCTI.

Omxe, icTOpisi BUHUKHEHHS Tmojirpada JIEeMOHCTpY€E TPUBAIWN TUIAX BIJT
NepIIUX COpod BUKOPUCTAHHS (P1310JIOTIYHUX PEAKIil [l BU3HAYEHHS MPaBId /0
CTBOPEHHSI Cy4acHMX Oararo()yHKI1OHaJbHUX MPUCTPOiB. Bix gaBHIX KUTaHCBKHUX
MeTomiB 1 "Ooxoro cyny" 10 HaykoBUX po3poOok Yeszape JlomOposo, xonHa
Jlapcona 1 Jleonapna Kinepa, mosirpadg mnpoHIIOB 3HAYHUNA HUIAX PO3BUTKY.
CyuacHuit nonirpad € BaXXJIMBUM IHCTPYMEHTOM Yy cdepi Oe3MeKu Ta MpaBonopsIKy,
ajie Horo BUKOPUCTaHHS MOTPEeOy€e PEeTeNTLHOTO MPABOBOTO PETYIIOBAHHS Ta €TUYHOTO
KOHTPOJIIO.

BucnoBok. [lonirpad mpoifiioB ToBruil nuisix Bijf CBOIX MEPIINX MPOTOTHITIB
0 Cy4acHHMX 6araTto(yHKIIOHANBHUX MPHUCTPOIB. MOro BUKOPHMCTAHHS BHKIHKAE
0araro cyrnepevok, 0COOIMBO MO0 MPABOMIPHOCTI Ta €TUYHOCTI. Y Pi3HUX KpaiHax
ICHYIOTh CBOI MIAXOAM JO PEryIIOBaHHS BHUKOPHUCTAHHS Toiirpada, 1Mo BigoOpakae
pi3HI MpaBOBl Tpaauuii Ta KyJabTypHI ocoOmuBocTi. He3Bakaioum Ha KpUTHKY,
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noJrrpad 3aMIIaeTbCsl BAXXJIMBUM THCTPYMEHTOM Y cdepil 0e3neKu Ta po3Ciii1yBaHb.
MaitbyTHE 1IHOTO IHCTPYMEHTY 3aJIe)KHTh BiJl PO3BHUTKY HOBHX TEXHOJIOTIH Ta
yIOCKOHAJIEHHS 3aKOHO1aBUOi 0a3H.
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9. Self-regulation: leveraging advantages, mitigating drawbacks and
contemplating its use for soft narcotics market

Modern economic policy is aimed at achieving the highest feasible degree of
deregulation, democratization and decentralization of market regulation while
simultaneously ensuring the inevitability of responsibility for unscrupulous business
practices that lead to distortion of competition and harm consumers. Entrusting
regulatory and oversight powers to self-regulatory organisations is widely recognized
as one of the well-established tools for achieving this goal. The self-regulatory
system brings the authority to make regulatory decisions closer to the specialists who
are most familiar with the relevant market mechanisms in terms of understanding the
patterns and peculiarities of their operation. At the same time, the bureaucratic
apparatus of government authorities, which often does not have sufficient expertise in
market operations, is dismissed from regulatory decision-making, empowering self-
regulatory organizations to provide utmost support to the legitimate business
activities of market operators. However, there is ample support for the claim that the
deployment of a system of market self-regulation with the delegated regulatory
powers is not the right step due to its inconsistency with the fundamental principles
of public administration. This skepticism rests on the fact that, regardless of what is
the conceptual framework for structure and activities of self-regulatory organizations,
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unavoidable are problems of these institutions related to a democratic mandate to
manage public affairs, close to the arbitrary choice of industries and professions for
introduction of self-regulation in them, as well as issues related to excessive
complexity of ensuring due representation of markets participants, anti-competitive
abuses and cartel-like arrangements of self-regulatory organizations in service of
their own agendas at the expense of public-interest objectives. These problematic
aspects entail a high risk of a vacuum of legitimacy of self-regulatory organizations
and responsibility of the government for the state of performance of delegated
regulatory and enforcement powers, as well as a high risk of anti-competitive abuses,
which call into question the necessity of these self-regulating superstructures over
regulatory agencies, which themselves may well be equipped with markets experts or
practitioners in order to achieve the highest possible quality of regulatory policy
while simultaneously minimizing the interference of the government in their
activities.

In light of the foregoing, relying on scientific sources and regulatory
documents reflecting the advantages and drawbacks of self-regulation, as well as
indicating ways to mitigate them and ensure proper functioning of self-regulation, the
best scenarios for the development of market regulation should be determined, within
which the most positive aspects of delegation of regulatory powers to self-regulatory
organizations are retained and the constraints and risks inherent in self-regulatory
activities, as well as the issues of democratic legitimacy of self-regulation are
mitigated. This goal makes it necessary to fulfill the following scientific tasks: (1) to
outline the general idea of substantial aspects and advantages of self-regulation with
delegated powers over state regulation; (2) to explore the risks and constraints of self-
regulation; (3) to observe the ways to mitigate the drawbacks of self-regulation,
proposing a contours of a model that could be appropriate for soft narcotics market
self-regulation.

Methodologies

A set of methods of scientific research required for accomplishing these tasks
includes literature review, covering conceptual scientific material on advantages and
drawbacks of self-regulation with delegated powers, interpreting and making
generalizations of scientific viewpoints on these matters, occasional manifestations of
normative juridical approach and making hypothesis on these premises regarding the
most advisable policies in relation to further development of market regulation,
including systemic improvement of structure and activities of self-regulatory
organizations, as well as replacing self-regulatory organizations with regulatory
agency with a special status.

Results and Discussion

Delving into substantial aspects and advantages of self-regulation with
delegated powers over state regulation

Starting the study with comprehending the essence of self-regulatory
organizations as institutions endowed with powerful powers to regulate markets, as
well as to establish and ensure the implementation of rules of professional activities,
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with reference to Porter and Ronit, it is to be noted that self-regulation is defined as
an arrangement involving procedures, rules and norms that constrain the conduct of
private actors, when the actors themselves develop the rules rather than the state [1].
In other words, self-regulation can be defined as the process whereby an organisation
voluntarily observes and governs its own adherence to their code of ethics, rules,
regulations or standards, rather than have a third party such as a governmental entity
to regulate and enforce those standards. In addition, professional self-regulation is
when a professional body or a committee under the organisation regulates over their
members’ ethics, practice and act to the standards of which they are required to
maintain their competency and professionalism [2].

The main premise behind self-regulation is that the industry has a strong
incentive to police itself in order to maintain its quality [3]. In its most complete
form, self-regulation encompasses the authority to create, amend, implement and
enforce rules of conduct with respect to the entities subject to the SRO’s jurisdiction
and to resolve disputes through arbitration or other means. Typically, this authority is
derived from a statutory delegation of power to a non-governmental entity [4]. One of
the most comprehensive and well-elaborated definitions of self-regulatory
organizations among statutory instruments could be found in Article 1 (1) (3) of the
Law of the Republic of Kazakhstan No 390-V of 12 November 2015 on self-
regulation), according to which self-regulatory organization is a non-profit
organization in the form of an association (union), non-governmental organization or
other vehicle established by the statutory instruments or vested with regulatory
powers according to them, uniting business entities or professionals on a voluntary or
mandatory basis on the principle of commonality of activity, industry, specific types
of business activity, market of produced goods and services [5]. The scope of
principal regulatory and enforcement activities of these organisations commonly
encompass:

(1) rule-making — establishing self-regulatory rules (standards) applicable to
members such as those for their conduct, products, transactions and internal control,
and making these rules known;

(2) accreditation — formal and independent verification that a person or an
institution meets established quality standards and is competent to carry out
respective professional or business activities;

(3) monitoring and inspecting members — conducting inspection and
monitoring of members’ business activities, compliance with laws and regulations, as
well as internal control systems;

(4) disciplinary actions — taking disciplinary actions such as a reprimand,
fines, suspension or limitation of membership, as well as expulsion of members
violating laws or self-regulatory rules;

(5) improving the proficiency of members — granting accreditation of certain
categories of officials or employees responsible and raising their proficiency through
capacity building;

(6) adjudication and mediation — official decision-making about the
consequences of non-compliance or settlement of disputes between members and
their customers [6].



56

Stating the factors of the expediency of granting regulatory powers to self-
regulatory organizations in comparison with regulatory agencies, government experts
and the scientific community point to the following key advantages of market and
professional self-regulation.

Primarily, self-regulatory organizations are close to their markets and market
users and can tailor their rules and surveillance techniques to the specific
characteristics of their markets. Self-regulatory structure may generate more
thoughtful and precise regulation by bringing industry experts into the regulatory
process. Industry participants will always know more about their operations and
business model than more distant government regulators [7]. It is a commonly held
perception that self-regulatory organizations have the experience, resources and
commitment to play a constructive role in assisting statutory regulators with
examining increasingly complex issues and to arrive at creative and effective
solutions enhancing the health of markets and the protection of customers [8]. Such
delegation is advantageous from a management and standard-setting perspective as it
can reduce inefficiencies associated with third-party regulation, and provide
autonomy for professionals, allowing them to enhance their credibility and legitimacy
in the eyes of the public [9]. Moreover, in light of their total immersion in operation
of the respective markets, they are believed to have the experience, resources and
commitment to balance the benefits of their regulation relative to the costs and avoid
unnecessary regulatory costs [8].

Secondly, self-regulatory organizations possess flexibility to adapt their
regulatory requirements to a rapidly changing business environment. Conversely, the
reaction of core government regulators to market developments are typically delayed
due to the bureaucratic restrictions placed on agencies [10]. Likewise, Priest
acknowledges that one of the arguments in favour of self-regulation is that it is
flexible. The rules can be quickly and easily adjusted to meet changing
circumstances, in contrast to the relatively slow and ponderous legislative process of
government. The industry and its self-regulatory organizations are not subject to
some of the other constraints of government, including budget and personnel
controls. Furthermore, the author notes that the self-regulatory organizations can
therefore reorganize or respond quickly by hiring staff as needed and paying
competitive salaries to retain long-term expertise [11].

Thirdly, one traditional rationale for self-regulation is that close industry
participation generates compliance benefits because the industry may be more likely
to comply with internally generated rules than externally imposed ones. At the least,
industry participation in the rulemaking process likely increases the perceived
legitimacy of any rule imposed by a regulator [7].

Moreover, self-regulation empowers the actors who are members of a
profession or occupation and thereby is believed to reduce some of the costs
associated with state-driven third-party regulation. The problem of information costs
limits a government's regulatory effectiveness since it is usually too costly for the
state regulator to obtain complete information on all matters it seeks to regulate.
Mysicka aptly notes that self-regulation can be a smarter solution when a state-
organized regulator lacks the financial means or political willpower to regulate in the
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best interests of the public and at the lowest cost possible [9]. The regulation is "off
the books" of government and there are no additional civil servants assigned to
regulatory tasks. Furthermore, self-regulation can allow the government to transfer
potential liabilities for regulatory actions to the self-regulating organizations [11].

The factors underlying the advantages of self-regulatory organizations
compared to regulatory agencies include, first of all, the involvement in its
implementation of the most competent and experienced specialists from the internal
environment of the market or profession with the greatest amount of actual
knowledge about their functioning and chosen by the business or professional
community itself. In addition to a high level of regulatory quality, this can increase
the rate of compliance with relevant rules and standards due to their internal origin,
voluntary compliance with regulatory requirements, and the ability of officials of
self-regulatory organizations because of their close connection to the industry and
technical knowledge to quickly and accurately identify and investigate the
circumstances of violations of industry standards. Self-regulatory organizations also
ensure the flexibility of self-regulation, adapting market rules and standards to market
developments, without being bound by bureaucratic restrictions placed on
government regulators, which make it impossible for them to react in a timely
manner to the rapidly changing business environment. In addition, self-regulation
empowers and places regulatory responsibilities, as well as financial burden on
market participants rather than the government regulators, reduce some of the costs
associated with state-driven regulation, requiring obtaining and processing immense
amounts of information while examining increasingly complex characteristics of
markets.

Exploring risks and contraints of self-regulation. Democratic legitimacy,
anti-competitive agreements, regulatory capture and additional bureaucracy

Nevertheless, there is overwhelming evidence and growing support for the
notion that the positive aspects of vesting self-regulatory organizations with
delegated regulatory powers and the sources of their potential to provide an optimal
environment for the activities of market participants are accompanied by factors
inherent in the nature of self-regulatory organizations that call into question their
democratic legitimacy as subjects entrusted with administrative powers, as well as
negatively affect their ability to make high-quality regulatory decisions from the
point of view of promoting fair economic competition, protecting the interests of
consumers and ensuring the inevitability of the responsibility of members of self-
regulatory organizations for their violations of market rules.

It seems reasonable to begin the research from giving considerations of a
conceptual nature regarding the self-regulatory organizations with delegated
regulatory powers, which call into question the democratic and constitutional basis of
their activities, as well as the possibility of ensuring their representativeness.

In this context, first of all, there are solid grounds to assert that the legitimacy
of self-regulatory organizations, whose boards are not formed by democratically
elected government officials or those ones appointed by them (the cabinet, heads of
ministries, etc.) is questionable. The scope of application of regulatory acts made by a
self-regulatory organization for the performance of its delegated powers covers not
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only its members, but also includes consumers, which is the basis for the conclusion
that the rights and obligations of an unlimited circle of persons are determined by
officials of self-regulatory organizations who do not have any personal mandate to
exercise power in this way. Moreover, it is excessively difficult to ensure a due
representation of the participants of the relevant markets, since the only fair criterion
for determining the weight of the voice of members of self-regulatory organizations
Is their market share, and its correct measurement is not an easy task. Any other
framework for activities of self-regulatory organizations may lead to artificial
distortion of the dynamics of market development or other consequences associated
with the acquisition of unjustified advantages by only a part of the members of self-
regulatory organizations. Furthermore, the dominant position of enterprises with a
significant market share can lead to similar consequences to the detriment of
enterprises with a smaller market share and cause the emergence of a phenomenon of
competition-wise favoritism.

Competition-related argument against full-fledged self-regulation draws on the
considerable possibility of self-regulation to be dominated by larger or long-
established firms. According to Priest it is those firms that have the resources to
organize and run the self-regulatory organizations. The author assumes that the
controlling members may be immune from the enforcement and discipline activities
of the self-regulatory organization and may even use them against dissident members
who seek a greater role. The structure may therefore discriminate against certain
industry members, particularly smaller firms or practitioners in certain areas [11].
Edwards as well puts forward the view that particular groups within self-regulatory
organizations may also use their regulatory power in anti-competitive ways by
crafting regulations that disproportionately burden their competitors. In particular,
regulations imposing fixed costs that do not scale with firm size may have more
significant effects on small firms [7].

Much of the current debate also revolves around the question of whether the
self-regulatory system is well-suited for protection of customers and serving other
public interest objectives rather than capturing regulatory powers in service of
agendas of industries themselves. This phenomenon is often called “regulatory
capture” or “cartelization”.

A. Smith in his ‘Inquiry into the Nature and Causes of the Wealth of Nations’
famously declared that people of the same trade seldom meet together, even for
merriment and diversion, but the conversation ends in a conspiracy against the public,
or in some contrivance to raise prices [12]. In light of this, conventional wisdom has
it that the chief concern with self-regulatory organizations is that the incentive
structure driving the development and political empowerment of these institutions
can lead their members to develop rules that promote their own economic interests,
often at the expense of public-interest objectives [9]. Likewise, Edwards asserts that
one of self-regulation's major dangers is that it may give industry members the ability
to reduce competition and to raise their own profits, deriving these opportunities from
being vested with power to both make and abide by regulations at the same time. This
problem, known as cartelization manifests itself as the tendency for industry to
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protect itself from external competition or regulation that might be social welfare
enhancing [7]. The regulatory capture could appear in multiple and diverse subtle
manifestations. In particular scholars have expressed concern that such a close
relationship could lead to sympathy from the regulator or monitor toward the
organization that engaged in misconduct as well as “lax enforcement™ [13].

Demonstrating the general public skepticism about the inclination of self-
regulatory organizations to evenly distribute their efforts between accomplishing the
public good and the short-term financial interests of the industry, Fair Canada
(Canada's Investor Rights Advocate) confirmed that, notwithstanding the statutory
backing of the public interest mandate and obligations the Canadian Investment
Regulatory Organization, the inevitable conflict of interest inherent in adopting an
self-regulatory model remains a controversial issue. According to the study, fewer
than half of the public trusts that self-regulatory organizations will make decisions
that are in the public interest; 76% believe that conflicts of interest among board
members of self-regulatory organizations occur frequently and are not declared or
eliminated before important decisions are made; and 60% of people believe that the
current investment industry regulation model is not working and securities regulators
need to be more directly involved (Fair Canada, 2020) [14]. Moreover, the data
yielded by the Mutual Fund Dealers Association of Canada and represented by
Adesanya provide convincing evidence that enforcement actions taken by the self-
regulatory organizations against investment firms or senior executive management of
such member firms are very uncommon. The top management of member firms is not
held accountable for shortcomings in supervision and compliance processes. In 2021,
only 2 of the 91 proceedings commenced by the MFDA included supervision
allegations, while 5 of the 27 disciplinary proceedings commenced by the Investment
Industry Regulatory Organization of Canada included supervision allegations. As a
result, business conduct and investor protections remain substantially unchanged and
unimproved [10].

Skepticism regarding the strategic advantages of self-regulatory organizations
over state regulators also rests on their insufficient justification, in particular, on
idealistic ideas about the importance of the internal origin of market rules for the
prospect of their compliance. Edwards’ findings lend support to the claim that self-
regulation does not ensure complete compliance. As Edwards observes, some
evidence indicates that broker-dealer firms may not feel morally bound to comply
with industry-made rules. For example, H. Markopolos, the financial analyst that
repeatedly tipped off the United States Securities and Exchange Commission about
Madoff’s fraud years before the record-shattering Ponzi scheme collapsed, reports
that after he learned the industry's regulations, he “saw them broken every day, every
hour; and everybody knew about it and nobody seemed to care” [7]. Moreover, the
involvement of the business entities and professionals in regulation, resulting in a
higher level of compliance, could be arranged via their participation in direct
regulation by government through consultation or co-development of regulations
through such mechanisms as regulatory negotiation [15].

As regards the potential of self-regulatory organizations for easier access to
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industry expertise there are compelling reasons to argue that it does not guarantee that
self-regulatory organization will deploy that expertise effectively in overseeing its
members. In fact, it is assumed that one danger is that expertise will be used to craft
easily evaded, loophole-ridden rules [16].

It is also noteworthy that, given the afore-mentioned risks and limitations,
whether or not self-regulation is ultimately less costly than direct government
regulation is debatable as the regulation that limits competition can also raise prices
and have distributional consequences that place a disproportionate burden on poorer
and disadvantaged consumers [11]. Scientific literature and analytic publications
indicate that some skeptics doubt that the self-regulatory system actually reduces the
expenses associated with oversight. Rather, as Edwards maintain, inserting the self-
regulatory structure may simply add another layer of oversight and increase overall
costs. To function effectively, the author along with like-minded skeptics point out
that any self-regulatory organization will undoubtedly need to create a bureaucracy
similar in size and scope to the organization that would be created by a government
regulator [7]. Furthermore, the combined regulatory burden of the social costs of self-
regulation and the costs of government oversight may not be less, however, than the
costs of direct regulation by government alone [17].

On those grounds, it is to be noted that against the background of the sources of
the potential of self-regulatory organizations, there are reasons to consider the nature
of self-regulatory organizations incompatible with the constitutional and democratic
principles of organization and exercise of power. This could be substantiated by the
fact that the personal composition of their management bodies is not formed by
democratically elected state institutions or officials appointed by them (by cabinet,
heads of ministries, etc.), whereas a representation of the participants of the relevant
markets, which requires a correlation of their market share with the weight of their
vote as members of self-regulatory organizations, is impossible to be ensured without
an unacceptable risk of artificially distorting the dynamics of market operation or
other consequences associated with the acquisition of unjustified advantages by only
a part of the members of self-regulatory organization. In addition, there are
constraints and risks inherent in self-regulatory activities, giving rise to a conflict of
interests, which can negatively affect their ability to make quality regulatory and
enforcement decisions from the point of view of promoting fair economic
competition, protecting the interests of consumers, and ensuring the inevitability of
the responsibility of members of self-regulatory organizations for their market
violations. Moreover, self-regulation may not necessarily reduce overall oversight
costs, potentially adding a layer of bureaucracy in addition to governmental oversight
mechanisms to ensure that regulatory responsibilities are discharged properly and that
the regulated markets operate in accordance with general performance standards in
the public interest.

These vulnerabilities of the market self-regulation concept are particularly
evident in the pharmaceutical industry.

Mulinari and Ozieranski recognize that in most European countries as well as
Japan, Canada and Australia, the regulation of marketing practices relies heavily on
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industry self-regulation in which industry trade groups are trusted to set and police
the rules of appropriate industry conduct. Among these, the Code of Practice of the
Association of British Pharmaceutical Industry (ABPI) is one of the best-known
industry rule books. Oversight of prescription drug marketing in the UK is delegated
by the medicines and medical device regulator, the Medicines and Healthcare
Products Regulatory Agency. Having said that, the scientists assert that much more
could be done to tighten rules about how medicines are marketed by their
manufacturers. Policymakers could adopt a more probing and punitive strategy to
tackling corporate wrongdoing, including investigating whether known misconduct
indicates more extensive problems, and extending support for whistleblowing [18]

Likewise, the outcomes of a reseach by Arnold and Oakley demonstrate that
‘pharmaceutical self-regulation currently is a deceptive blocking strategy rather than
a means for the industry to police itself” [19].

However, the sentiment for a self-regulating system for pharma product
persists. It is maintained the motivation for establishing promotion is primarily
pragmatic — industry associations have the relevant expertise and willingness to
establish voluntary codes of practice that set standards for ethical marketing activities
and have the authority (usually through self-regulatory bodies that are independent of
the associations themselves) to levy sanctions against companies that are found in
violation of that code. So long as independent bodies appointed by the industry can
be trusted to act in the best interests of public health, rather than the health of the
industry itself, then the only debate is how best to refine pharma promotion standards
and penalise those who fail to live up to them [20].

Mitigating drawbacks of self-regulation. Public participation in self-
regulatory activities, their transparency and responsiveness to feedback from
the market

Given the key positive aspects of the delegation of regulatory functions to self-
regulatory organizations (bringing industry experts into the regulatory process, its
flexibility and higher possibility of compliance with internally generated rules) and
taking into account the main constraints and risks inherent in self-regulatory activities
(anti-competitive abuses and cartel-like arrangements of self-regulatory organizations
in service of their own agendas at the expense of public-interest objectives), one
should get acquainted with the considerations of the scientific community and
government experts regarding the possibility of building a model of self-regulation
that would mitigate those detrimental factors as much as possible and would
contribute to the leveraging the advantages of self-regulatory organizations over
regulatory agencies.

To a particular extent, the most balanced recommendations regarding the main
aspects of governing the structure and activities of self-regulatory organizations are
summarized in the guidance by Competition Bureau Canada on the specific
considerations that should be applied to self-regulatory organizations legislation that
creates a registration, licensing and disciplinary process as well as standards of
practice for members. According to this institution governments should take into
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account a number of specific considerations in vetting legislation that delegates
authority, which include:

reasonable restrictions — regulatory rules should address specific, stated
problems and include performance standards (if a more general mandate is granted
through legislation that either creates a true self-regulatory organization or delegates
legislative enforcement, the ability of an organization to exercise broad discretion
needs to be qualified by a firm fiduciary obligation to operate in the public interest);

competition objectives — unnecessary or overly restrictive regulation can
be avoided if a self-regulatory organization is specifically tasked with promoting
competition as one of its primary objectives;

no regulatory offsetting — a regulatory environment should promote a
market framework in which all firms thrive or fail on the basis of their ability to meet
consumers' demands with the best combination of price and quality;

impartiality — the governing body must broadly represent all aspects of
the profession being regulated (no single class of persons should dominate and the
perspectives of all members and the general public should play a governance role);

transparency — it is particularly important that independent public
membership acts as a counterbalance to professional representation in the
management;

complaint handling — in reviewing the delegation of statutory powers,
there should be a complaint handling or registration system in place along with
independent review of complaint handling decisions; and

periodic assessment — if an organization is delegated statutory powers,
there should be mandatory reviews of its performance, particularly with respect to
how it handles complaints and its efficacy in serving public-interest objectives
(Competition Bureau of Canada, 2005) [21].

Highlighting the most common and effective accountability mechanisms for
self-regulatory organizations it is to be noted that the current literature abounds with
examples of recognition of particular weight given to public participation in self-
regulatory activities, ensuring the public interest, fair competition and enhancing
transparency of self-regulatory process.

For instance, Edwards observes that amplifying the public's voice trough
including public representatives in self-regulatory processes may alter the behavior of
self-regulatory organizations, mitigating the regulatory capture and providing a
countervailing force to balance against industry interests [7]. In other words,
according to Dombalagian, self-regulatory organizations could more credibly commit
to incorporating the public's voice in their governance by moving the appointment
process for public representatives outside of the organization [22]. However,
appointing public representatives without significant industry connections may come
at some cost. Without some connection to the industry, public governors may lack the
expertise to function effectively in their role. Still, it seems likely that sufficiently
qualified candidates without the sorts of conflicts and relationships detailed above
may be found. For example, former state securities regulators with sufficient
expertise and without deep, entangling industry connections could be suggested, as
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well as investor advocates with a history of successfully challenging the industry for
abusive sales practices might make strong candidates for an organization devoted to
investor protection [7].

Another way to manage potential conflicts of interest in activities of self-
regulatory organizations is through openness or complete disclosure. As Adesanya
mentions that Canadian self-regulatory organizations, overseeing investment dealers,
mutual fund dealers and trading activity on Canada's debt and equity marketplaces, in
order to ensure transparency, offer complete, accurate, and timely disclosure of the
compensation of annual reports covering the previous year's performance, financial
results, compensation of board members and management team, disciplinary actions,
execution of sanctions and other significant information [10].

Maintaining feedback by the self-regulatory organization with consumers of
goods and services of the relevant market, including accepting and processing their
proposals regarding the directions of development of regulatory policy, is also
considered one of the best practices for improving the quality of the latter and
bringing it closer to real public demand.

This is demonstrated by the United Kingdom Committee of Advertising
Practice and Broadcast Advertising, which keep their codes under review and
welcome new evidence on where they may need to offer additional protection, where
existing protections may no longer be necessary or proportionate or where other
regulatory action might be warranted. These institutions are committed to:

o acknowledging receipt of all evidence sent to them,

o receiving and reviewing all evidence fairly, impartially and with an open
mind,

o responding formally to significant pieces of evidence, and

o keeping significant evidence on file, even if it does not on its own merit
iImmediate action by Committee of Advertising Practice and Broadcast Advertising
[23].

It is equally noteworthy that, as Birdthistle and Henderson maintain, the issue
over unpaid awards matters because it cuts to a core premise behind self-regulation:
self-regulation works well if the industry bears the costs of its misbehavior [24]. For
instance, according to Article 28 (1) of the Law of the Republic of Kazakhstan on
self-regulation a self-regulatory organization applies one or more of the following
methods of ensuring property liability of its own and its members to consumers by
means of: (1) payments from the compensation fund; (2) civil liability insurance;
(3) holding its members liable and recovery of damaged from them, etc. [5].

A radical alternative to the systemic improvement of the concept of self-
regulation is the concentration of regulatory powers within the purview of the
regulatory agency and the reduction of the activities of self-regulatory organizations
to standardization on a voluntary basis with only the reputational value of their
compliance (the possibility of declaring membership in a self-regulatory organization
and fulfilling its standards as a competitive advantage). Dombalagian among other
scholars noted the trend for replacing self-regulatory organizations with statutory
regulator (e.g. United Kingdom Financial Services Authority), legislatively chartered
self-regulatory organizations or quasi-SRO membership organizations, combining
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government appointments and industry representation, as well as deriving their
funding from a statutory levy on broker-dealers, rather than membership dues and
service fees [22].

Conclusion

Having regard to the above considerations, it could be assumed that the best
scenarios for the development of market regulation, within which the most positive
aspects of the delegation of regulatory functions to self-regulatory organizations are
retained and the restraints of and risks inherent in self-regulatory activities are:
(1) systemic improvement of structure and activities of self-regulatory organizations;
(2) replacing self-regulatory organizations with regulatory agency with a special
status.

Systemic improvement of structure and activities of self-regulatory
organizations should ensure: (a) the inclusion of independent public representatives
in the boards of self-regulatory organizations selected by the regulatory agency
through competition; (b) due representation of market participants by determining the
weight of the vote of members of self-regulatory organizations according to their
market share, which is adjusted on a regular basis; (c) extending guarantees of
integrity, competence and responsibility of civil servants, including anti-corruption
restrictions, the obligation to submit assets declarations and other similar measures to
officials of self-regulatory organizations, mutatis mutandis; (d) full transparency of
self-regulatory activities, including the availability of information about the salaries
of its officials, the results of inspections, disciplinary actions, etc.; (e) exclusion of
duplication of powers of industry self-regulatory organizations and regulatory
agency, retaining the latter’s power to approve certain regulatory acts of self-
regulatory organizations, check their activities for effectiveness, but not allowing
regulatory agencies to serve as an appeal body with respect to self-regulatory
common activities; (f) automatic transfer to self-regulatory organizations of the share
of taxes paid by its members, instead of levying separate contributions for regulation
in addition to taxes (to avoid "double taxation"); (g) creation of a compensation fund
to guarantee payments in cases of infringements by the self-regulatory organization
or its members of their obligations to consumers and other persons or using similar
compensation mechanisms convenient for the customers.

As an alternative, replacing self-regulatory organizations with regulatory
agency with a special status should provide for, in particular: (a) securing the
majority of seats in the collegial executive body of the regulatory agency by
representatives of the industry, selected by the government on a meritocratic basis;
(b) their independent financing by market participants through automatically sending
to self-regulatory organizations the appropriate share of taxes paid by its members;
(c) independence of the regulatory agency with a special status from other
government authorities, except in exceptional cases provided by law.

The above model could be deemed most suitable for governing the market of
pharmaceuticals as well as soft drugs, providing at the same time a high level of
protection against abuses, to which users of soft drugs are particularly sensitive, as
well as promoting the involvement of specialists with the appropriate level of
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expertise in establishing rules for the circulation of soft drugs along with healthcare
and public order experts, who are able to develop reasonably balanced industry
standards in this area.
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10. OcobuBocTi  cTajaiii mpoueAypM HaJaHHSA MOCJAYr 3 [ep:KaBHOI
peecTpailii pe4oBHUX MPAaB HA HEPYXOMeE MAaWHO

v BITYM3HSHIN aJAMIHICTPaTUBHO-TIPABOBI Hay1i MIPUMAHSTTS
aJAMIHICTPaTUBHUX aKTIB pO3MJIsAANACA 1 10CI PO3TIISAIAETHCS IEPEBAKHO Y CTPYKTYPI
TaK 3BaHOTO «aAMIHICTPaTHBHOTO TPOIECY» — sIK Horo yacTmHa abo Bui. Bnache,
KaTeropisi «aJAMIHICTpaTUBHUN MpoLec» e 3 PaJIHCbKUX 4YaciB Maja Barome
METOI0JIOTIYHE 3HAYEHHS y HayIll aJMIHICTPAaTUBHOTO MpaBa 1 JOCI HAJIEKUTh 0
yycia  aKkTyalbHUMX. ToMy  JE€TalbHOMY aHali3y MNpOUEAYypU  TNPUNUHATTA
aJAMIHICTpAaTUBHUX  AaKTIB Ma€ TMepeayBaTH  3’SCyBaHHS  3MICTy  IOHATTSA
«aaIMIHICTPAaTUBHUIA TPOIIEC» Ta HOTO CTPYKTYpPH, a TAKOXK HOTO CHIBBITHOIIEHHS 3
KaTeropiero «aaMiHICTpaTHBHA mpouenypa (mpomenypu)». Lle mo3BomuTh diTKiie
OKPECITUTH 3B’A30K MPUUHATTS aAMIHICTPATUBHUX AakTIiB 3 I1HIIMMU (HopMaMu
nyOJIIYHOTO YIMpaBIiHHS, BU3HAUMTH HOTO MICIle B aJMIHICTPATUBHOMY IpaBi Ta
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3aca/y MPaBOBOTO PETYJIIOBAHHS MPOIEAYPH MPUUHSTTS aIMIHICTPAaTUBHUX aKTiB.

Huni, 3aBnsku nHaykoBuM mpaisMm: B.b. Asep'snHoBa, K.K. AdanacreBa
FO.I1. butsxka, 1.B. lpo3noa, B.M. I'apamyka, I.I1. T'onocuiuenka, C.B. KiBajos,
[.b. Komiymka, A.T.Kowmsioka, O.B. Ky3emenko, €.0. Jleresu, M.b. Ocrpax,
I''M. Ilucapenko, B.II. Tumomiyka Ta I1HIIMX HAYKOBIB, MJOCIIKEHO P
0COOJIMBOCTEH MiSTILHOCTI OpraHiB MyOJIYHOI BiIaJAu 3 HaJaHHS MOCIYT HACEJICHHIO.
AJe y HAyKOBHX JOCTIDKCHHSX MUTAHHS CTaAisiM MPOIEAYpPH HAJaHHS MOCIYT 3
JIep>KaBHOI pEECTpallii peYOBUX MPaB Ha HEPYXOME MATHO Maike HE BUBYAJIUCH.

MeToro maHOi CTaTTi € PO3KPUTH CTadil MPOIEAYpPH HANAHHS TOCIYT 3
JIep>KaBHOI PEECTpaIlii peYOBUX MPaB HA HEPYXOME MAHO Ta JaTH XapaKTePUCTHUKY.

[Ipu po3B’si3aHHI 1BOrO MUTaHHS migTpuMaeMo mosuiiro B. I1. Tumomnryka,
SIKUH TPOTIOHYE, TOCTIHKYIOUN MUTAHHS CTaii MPOIETYyPH, BUAUIITH SK TPOIEAYPY
NPUUHATTA aaMIHICTpATUBHOTO akTy [1, c. 169]. BukopucroByroun Takuid Miaxi,
MOXKHA BIJIIITOBXYBAaTHUCS BiJ 3700YTKIB aaMiHICTPaTUBHO-TIPABOBOi JTOKTPUHH B
YacTUHI CTaAiil aJMIHICTPAaTUBHOTO TMPOBAHKEHHS (MPUHANMHI MNPUXUIHLHUKIB
«YTIPABIIHCHKOT 0 Ta «IITUPOKOTO» MIXO/1B hi (o) a7AMIHICTPATHBHOTO
nporiecy) [1, c. 169].

3okpema, mpodecop M. M. TuilieHKO BBakae, M0 «y CTPYKTYpl KOXKHOTO
OKpPEMOTr0 TMPOBAPKCHHS MOXHA BUAUIMTH CTafll MPOBAHKEHHS — BIIHOCHO
B1JIME)KOBaH1, BUJIJICH] B Yacl ¥ JIOT1YHO IMOB’S3aH1 CYKYITHOCTI IPOIECyaIbHUX i
(npouenyp), Kl BIAPI3HIIOTHCA KOJOM CYO’€KTIB 1 3aKpIIUIIOIOTHCS BIJIIMOBITHUMU
nporecyarbHUME aktamuy [2, C. 488]. Illonpasna, sk ysSBISETHCSA, Y IbOMY BUIMAAKY
HE MOXKHa aOCONIOTM3YyBaTh HOYMKY TpPO «3aKpIiIUIGHHS CTafli OKpPEMHUMH
MpOLIECYaTbHUMHU aKTaMW», aJK€ Ha BIIMIHY Bl TPAJULIAHUX BUIIB MPOIECY
(KpUMIHAIBHOTO Ta  LMBUIBHOIO)  AISUIBHOCTI  QAMIHICTPaTUBHUX  OpPTraHIB
HEBJIACTUBHUI TakWi BHCOKHMI piBeHb (popmaiizallii, 32 BUHATKOM Xi0a 110 OKpEMUX
BU/IIB MTPOBA/KEHb (HANIPUKJIIAJ, Y CIpaBax Mpo aaMIHICTPATUBHI MPABOMOPYIIICHHS)
[2, c. 488].

Jocuth OIU3BKUM € TaKOkK BU3HAUCHHS cTajlii mpodecopom O. B. Ky3pmenko:
«IiJ CTQAIEN0 aaMIHICTPATUBHOIO IPOBAIKEHHS CIIIJI PO3YMITH MIAMOPSIKOBAHY
3arajgpHId METI IOTO0 BUAY aAMIHICTPATUBHOTO TPOBAHKEHHS WOTO BIJHOCHO
BIZIOKpEMJIEHY YacTHHY, 0 Ma€ BJaCHI 0coOaMBOCTI Ta 3aBmaHHs» [3, C. 121].
3aciyroByIOTh YBaru akieHTH Ha MiAMOPSAKOBAHOCTI 3arajibHiii METi, Ha BITHOCHIN
BIJIOKPEMJICHOCTI YAaCTMHU TIPOBA/KEHHS, Ta HA HASIBHOCTI BJACHUX 3aBJlaHb
[3, c. 121].

[ogo BiacHe mnepeniky CTaAiil Mpoueaypu HPUUHATTS aAMIHICTPATUBHUX
aKTiB, TO 3araJlbHOBHU3HAHOTO MIAXOAY y HAIld BITUYM3HSAHIA JOKTPHUHI HEMae
(30kpemMa  SIKIIO  OTJISHYTH  TMO3HWIIi  aJAMIHICTPATUBICTIB — MPUXWIBHUKIB
yIPaBIIHCHKOT KOHLIETILIT aJIMIHICTPATUBHOTO poLecy). Hanpuknan,
O. M. banaypka Tta M. M. Tumenko BUIIISAIOTh Taki CTaiil aJMiHICTPATHBHOTO
npouecy: 1)cramis aHamizy curyallii, B XOAl $KOi 30uUpaeTbcst 1 (iKCyeTbes
iH(MOpMaIlis, OIIHIOETHCS TEPCIEKTHBA MOMAIBIIOTO PYyXY CIpPaBH, YXBATIOETHCS
pIIIEHHS PO HEOOX1AHICTh Takoro pyxy. L{ro cTaaio MOXHa TakoK Ha3BaTU CTAAIEI0
MOPYIIEHHSI aaMIHICTPAaTUBHOI CIpaBH; 2) CTajisl YXBaJCHHS PIIIEHHS y CIpaBi, B
XOJIl SIKOi: a) Mae€ThCA IOPUAWMYHA OIiHKA 310paHoi iH(opMarlii; 0) TOCTIIKYIOThCS
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Marepiajid CIpaBU, YXBAIIOEThCS KOHKPETHE PIIICHHS; 3) cTajisl OCKap>KeHHs abo
ONPOTECTYBaHHS PIlICHHS Yy crapaBi (g cTaais mMae (QakyJIbTaTUBHUN XapakTep);
4) ctamisi BAKOHaHHS yXBaJieHOTro pitienns [4, ¢. 21].

VY akagemiyHomy miaApy4dHUKY mpodecop M. M. TumieHko BUILIAE Ti K cami
cTajii, aje MiHs€ MICISIMM CTazil BAKOHAHHS Ta OocKapxeHHs [2, C. 488]. OueBuaHoO,
IO Y HalIOMY BUNAAKY CTaJisi BUKOHAHHS B3arali 3ajJMINA€ThCS 1032 MPOLETypOIO
NPUAHATTS aMIHICTPATUBHHUX aKTIB (X0Ya 1 € CTAIIE€I0 aMIHICTPATUBHOI MPOIETYPH
3arajgom, 4acto (haKyJbTaTUBHOIO) [2, C. 488]. [IpoOGieMHUM MOMEHTOM O3HA4YEHOI
BUIIE TTO3WIII BBAKAEMO BIJICYTHICTH CTajlii «IMiJITOTOBKH CIIPaBU 10 PO3TISAY Ta
BUpIIICHH» [2, C. 488].

Buenwuit 3 npobinematuku aaminictpatuBHuX mpouenyp €.0. Jleresa poOuthb
BHCHOBOK PO BUAUICHHS MPAKTUYHO TUX JK€ 3arajbHUX CTaJld aaMIHICTPATUBHO-
npouenypaoro npouecy: 1. IlopyiieHHs agMiHICTpaTUBHOI CIIpaBU 1 ii MOINEpPEIHE
nocimipkeHHs:  (po3risa) matepianiB - copaBu. 2. Po3rmsng  cmpaBu 1o CyTi
KOMIIETEHTHUM OpraHoM (MocagoBOI0 0CO0010) 1 MNpUMHATTS Yy I CIpaBi
1HJUBITyaJIbHOTO TPABOBOTO akTa (aaMiHiCTpatuBHOrO akta). 3. OcKap>KeHHs
piieHHst y crpasi (dakyiabTaTuBHa cTafisi). 4. BUKoHaHHS NPUIHSITOrO y CHpaBi
piteHHs (y HU3I BUMAIKIB — (pakynbratuBHa cTafis) [S5]. [ B iboMy BUMAAKY CTadis
MIATOTOBKK CIpaBd JO pO3MVISLAy Ta BUPINICHHS», Ha JKalb, TEX HE
BUOKPEMITIOETHCS.

Tak, B.T.Ilepenentok y aOCHIUKEHHI MPOBA/KCHHS 3a 3asgBaMU BUISLE
CTaAll: TMOPYIIEHHS NPOBAKEHHS, aJMIHICTPATUBHE PO3CIIIyBaHHS, MIATOTOBKA
CIpaBH J0 BUPIIICHHS, BHPIIICHHS CIPaBH, BUKOHAHHS pimeHHS [6, €. 229-295].
[lepernan anMiHICTPaTUBHUX PILIEHb PO3IIISIAAETHCS HUM SIK OKpEME IPOBAIKEHHS
[6, c. 229-295]. TyT npoOieMaTHYHUM 30A€THCS PO3MEKYBAHHS JIPYroi Ta TPEThOI
cTaiii [6, c. 229-295].

Ha namry mymKy, mpu BHpIIIEHHI MUTAHHSA TPO CTafll MPOLEIypU MPUUHSTTS
aIMIHICTPAaTUBHUX aKTIB Ta iX CaMOCTIMHICTh HEOOXI1THO BUXOJUTH 3 TOTO, IO CTaIii
B IIpomeaypl — II€ TeBHI YacTHHHU IIUIOro, sKi 00’€qHaHI TIEBHUM 3aBIaHHSIM
(3aBmanusamu) [11, c. 152].

He Moxxna He moroautuch 3 mosuiiero Jleresm €.0, gxkuii BBaXkae, IO
poBaKEeHH (TIpolieypa) peaiizailii nmpaB 1 000B’sI3KIB TPOMasH mepeadadae Taki
craaii: 1) momaHHs 3asBW 1 NPUUAHATTA i1 10 PO3TISAY JACPKaBHUM OPTaHOM,
MoCajioBOl0  0co0010; 2) po3rJisifi COpaBd, BUOIp BIANOBIAHUX MaTepialbHUX
IpPaBOBUX HOPM; 3) BUHECEHHs pIlIEHHS; 4) BUKOHAHHA PIIIEHHS; 5) OCKap KEHHS
pitenns [7, c. 77].

OTxe, oxapaKTepH3yeEMO JETAJIbHO TEpIIl ABl CTajli MpOlEaypU HaJIaHHS
MOCIIYT 3 JIEpKABHOI peecTpallii peuoBUX MpaB Ha HEPYXOME MaiHO.

[lomaua rpoMaJssTHUHOM 3asBH 1 MPUUHATTA HOro N0 pO3IIsAY Aep>KaBHUM
OpraHOM HaJaHHS TMOCIYT 3 JEp’KaBHOI peecTparlii pedyoBUX MpaB Ha HEPYXOMe
MaiiHo — nouamxoéa cmaodia [11, c¢. 153]. Ha wiii cramii rpomMagsHud OQiIiiiHO
BUpaXka€ CBI HaMmip peajizyBaTh CBO€ TIPaBO, CBiii 000B’s30k. Posrisa cmpasw,
MOB’sI3aHO1 31 3/A1MCHEHHSAM NpaB TPOMAISHUHA, 3a3BUYail BiAOYBaeThCS 3 HOro
iHiIiaTUBY Ha minacTaBi mojaHoi 3aseu [11, c. 153]. ®opma 3asBH, SK TPABHUIIO,
MMCbMOBA, XO4Ya Yy 3aKOHOJABCTBI HEMae TPSIMOI BKa3iBKM Ha HEOOXITHICTh
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nMCcbMOBO1 (hopMH a00 Ha JOMYCTUMICTh YCHOI. Y OUIBIIOCTI BHUIIAJIKIB, SKIIO
HOPMATUBHUI aKT 3rajlye Mpo 3asBy, TO IMepeAdaydaeThCcs, IO WAETHCS PO
MUCbMOBUN JOKYMEHT. [HO/I Ha MpaKTHUlll 3asiBOI0 BBAXXAETHCS caM (PaKT 3BEpPHEHHS
rpoMajssHHHA 70 oprany Biaau [11, ¢. 153].

[lepmia cramis — NpUMHATTA 1 NEpeBipKa JOKYMEHTIB HaJlaHHS IOCHYT, IO
MOJIAIOThCS JUIsSl JIEPKABHOI peecTpallli mpaB Ta iX OOTSHKEHb; peecTpallis 3asiBU.
3a3HaueHy CTaJIit0, CI1J MOIIIUTH Ha 2 miAcTaii: 1) momaHHs Ta peecTpallis 3aBu; 2)
nepeBipKa JOKYMEHTIB, IO TTOIAl0ThCS JUIS JepKaBHOT peecTpartii pas [11, c. 152].

Crhig 3a3HayuTH, [0 BKa3aHa CTajis PO3MOYMHAETHCS HE 3 NPUHHATTS
JOKYMEHTIB, SIK BU3HAUMB 3aKOHOJIaBEllb, a IIJISIXOM IOJAHHS 3asBHUKOM 3asBU. Y
pe3ynbTaTi HpUMHATTA 3akoHy Ykpainu «[Ipo BHeceHHS 3MIH [0 JCSIKUX
3aKOHOJIaBUMX AaKTIB IIOAO CHOPOLIEHHS YMOB BeJeHHs Oi3Hecy (Aeperyiisiis) Bin
12.02.2015 p. Ne 191-VIII [8] Oyno po3mIupeHO KOJO CYyO’€KTIB, SKUM HAJaHO
MOBHOBXEHHS 3 MPUHOMY Ta BUJA4l JOKYMEHTIB y cdepi JepkaBHOI peecTpartii
npaB 1 3 05.04.2015 p. Taki MOBHOB&)XEHHS OTPUMAJHU IOCAJOBI OCOOM OpraHiB
MiCIIeBOro caMoBpsimyBaHHs, anMminictpatopu [[HAIT Ta Hortapiycu [8]. VY
XepcoHChKil 00usacti, Hanmpukian, agMinictpatopu [HHAII orpumanu MOXIUBICTD
npuitmaTu Taki 3asBu 3 16.10.2015 p [8].

Icnye nexinbka dhopm mmojadi 3asB: marnepona Ta ejxekTponHa gopma. [laneposa
dbopma MoOke peanizoByBaTUCA y JEKUIbKa CIOC00iB: Oe3mocepenHe mojaanHs (10
Bigniny, HoTapiycy, opraHiB MicueBoro camoBpsiayBanas ado [THAIT) abo muisixom
HaJCWJIAHHS TIOIITOK 3 ONUCOM BKJIaAeHHS [9].

Enextponny ¢dopmy mnomaHHsS 3asBU I1IOAO HAJaHHS MOCIAYr 3 JAEp>KaBHOI
peecTparlii pedoBUX MpaB Ha HEPYXOME MaiHO MOXKYTh BUKOPHCTOBYBATH JIMIIIE TaKi
cy0’exktu: 1) nepkaBHMM KaJaCTpPOBUN pEECTpaTOp IIOJAO IpaBa BJIACHOCTI Ha
3eMeJIbHY AUISHKY, MpaBa OPEHIU 3€MEIbHOI IIISHKU JIepKaBHOI a00 KOMYHaIbHOT
BJIACHOCTI, fKy came BiH 3apeectpyBaB y JI3K, 3a mnucbMOBOIO 3asBOIO
npaBoHaOyBaua (I1iKaBo, 110, HAMPUKIIAJ, y XepcoHchKii obmacti 3 01.01.2013 p. 1o
TETEPINIHBOrO Yacy He OyJI0 3apeecTpoBaHO KOAHOT TaKoi 3asBU, OCKUIBKH TEXHIYHO
3pOOHUTH 11€ HEMOJXKIIUBO); 2) Iep>KaBHUM BUKOHABEIlb, HAPUKJIA/, MO0 HAKJIASHHS
9y 3HATTS apelTy Ha HEpyXxoMe MailHO, MPUMHUHEHHS 1MOTEKH, 3HITTS 3a00poHU
BITUY>)KEHHS 00’€KTa HEpyxXxoMoro MaiiHa Tomo JlepkaBHa peecTparisi Mpas
3MIMCHIOETBCS HA TMIJACTaBl 3asBU BJIACHHWKA, IHIIOTO TpaBOHaOyBaya, CTOPIH
(CTOpOHM) TIPABOYMHY, 32 SIKUM BUHHUKJIO MPaBo, a00 YMOBHOBAKEHUX HUMH (HEIO)
0ci0, abo JIep>kaBHOTO KaacTpoBoro peectparopa [11, c. 153].

Peectpariisi 00T KEHB 3A1MCHIOETHCS HAa MM1JICTaBl 3asBU Opra"y abo mocajaoBoi
0co0H, SIKUMHU BCTAHOBJICHO/PUNMHEHO OOTSKEHHs, oco0a B 1HTEpecax SKOi
BCTAHOBJICHO/TIPUITMHEHO OOTSKEHHSA, YMOBHOBA)KEHOI HUMHU ocobu. [lig yac
3I1MCHEHHS PeECTpallii IMOTEKU 3asBHUKOM € 1MOTEKOJAEpKaTeNb, a B pasl peecTparii
MPUNIUHEHHS 1MOTEKH 3asgBU MOXKYTh TaKOX IMOAAaBaTH: 0C00a, SIKOI MPUITUHEHO
1MOTEeKy, 0coba, B IHTepecax SKOi MPUITMHEHO 1MOTEKY, Ta JIepKaBHUN BUKOHABEIIb, Y
pa3i mpumbaHHs (Tmepenayi) 3a Pe3yJbTaTOM MPWIIOAHUX  TOPTiB (AyKIIIOHIB)
HEPYXOMOT'0O MaifHa, 1o € mpeaMeToM inoreku [11, c. 153].

JlepxaBHa peecTpallisi MPUIMHEHHS IMOTEKM 3a 3arajbHUM MPaBUIOM
3MIACHIOETHCS Ha TMIJACTaBl 3asBM OOTsHKyBaua, sKy BiH 3000B’si3aHUI MOAaTH
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IpOTATOM 5 poOOYMX JIHIB 3 JHS MPUIIMHEHHS 1MTOTEKH, OOTSHKEHHSI CaMOCTIHHO abo
HAa TUCHMOBY BHUMOTY OOp’KHMKAa 4YM IHIIOI OCOOM, MpaBa SKOI MOPYIIEHO uepe3
HAsBHICTh TaKUX pEECTpallifHUX 3amuciB. BiamoBilanbHICT 3a TOPYIIECHHS
YKa3aHOT'0 CTPOKY 3aKOHOJIaBIIeM He mependayeHo, 1m0 TPU3BOAUTh JO HEBUKOHAHHS
i€l Hopmu 00TspKyBadyamu [11, ¢. 153].

Sk mpaBuiio, 3asBa MOJAETHCS MIOJI0 KOKHOTO HEPYXOMOTO MaifHa OKpPEMO.
OpnHak iCHYIOTh BUKIIIOUEHHSI, KOJM 3asBHUK IOJA€ OAHY 3asBY, a OpPraH peecTpye
JeKiJbKa TpaB: y pasi, KOJH MPaBO BIACHOCTI HA JKUTJIOBUNA OYIMHOK, OyiBIIO 2060
criopyy HaOyBa€eThCsl OJHOYACHO 3 HaOYTTSAM Y BIAMOBIIHOI 3aiHTEPECOBAHOT 0COOU
pEUOBUX MpaB Ha 3eMENbHY AUISHKY, Ha SIKIM iX pO3TallOBaHO; y pa3l 3/1HCHEHHS
JIep’KaBHOI peecTparlii pe4oBOro mpaBa Ha HEPYXOME MalHO, IO € MOXIJHUM BiJ
IpaBa BJIACHOCTI, OJTHOYACHO 31 3[IICHEHHSM JIEPKABHO1 peecTpallii npaBa BIACHOCTI
Ha Take MaiHO (HampUKIal, MiJl 4Yac JCp>KaBHOI pEecTparllii mpaBa BJIACHOCTI Ha
3eMEeNbHl JUISHKU JIepKaBHOI a00 KOMYHaJlbHOI BJIACHOCTI, 3 OJHOYAacHOIO
pEECTpalli€l0 MpaBa OpPEHJM Ha TaKy JUISHKY); Y pasl 3A1MCHEHHS Jep>KaBHOL
peecTpallii MOXiIHUX PEYOBHUX MPaB Ha 3€MENIbHI JUISTHKUA CLIHCHKOTOCIOAAPCHKOTO
OpU3HAUYEHHS, MPAaBO BJIACHOCTI Ha sSIKI BUHUKIO Ta OQPOPMIIEHO B YCTaHOBJICHOMY
nopsanky a0 01.01.2013 p. (ogHOYACHO PEECTPYETHCS MPABO BIACHOCTI Ta TMOXIJIHE
peuose mpaso) [11, c. 153].

3asiBHUK I 4yac MOAAHHS 3asiBU OCOOMCTO Mpen siBJsiE OPraHOBl JIep>KaBHOI
peecTpamii mpaB abo IHIIMM Cy0’eKTaMm, sSIKI MarOTh IpPaBO MPUHAMATH 3asiBH,
JIOKYMEHT, SIKHi mocBimdaye Horo ocody [11, c¢. 153]. JlokyMeHTOM, IO MOCBiIYy€E
oco0y, € macmopT rpomMajsiHUHa YKpaiHW, MOCBIAKA HAa MPOXKUBAHHS OCOOM, sKa
Melllkae B YKpaiHi, Hal[lOHAJIbHUW, AUIUIOMATHYHUN YM CIyKOOBUU TACIOPT
iHO3eMIlT ab0 JOKyMeHT, mo #oro 3amiHioe [11, c. 153].. JlokymeHTOM, IO
MOCBIIYY€E 0CcO0y, sIKa He AocAria 16-piyHOTO BIKY, € CBIIOUTBO MPO HAPOIKECHHS
[11, c. 153]. JJokymMeHTOM, III0 MOCBIIYYE MOCAI0BY 0COOY OpraHy Jep>KaBHOI BT
ab0 opraHy MiCIIEBOTO CAMOBPSIyBaHHS, € CITy>KOOBE TOCBIAUEHHS. Y pa3i MOJIaHHS
3asBM  YIOBHOBAaXXEHOIO OCO0OI0 JOJATKOBO MpEI SIBISETbCS JOKYMEHT, IO
miaTBepKye 11 moBHOBaXkeHHs [11, ¢. 153].

JlepaBHuUM peecTparop, nocaaoBa ocoda oprany MiCLEBOTr0 CaMOBPSyBaHHS,
agminictpatop [[HAIly, HOTapiyc mnpuiiMaioTh 3asBH y TOPSIKY HYE€ProBOCTI iX
HAJXO/DKCHHSI Ta PEECTPYIOTh iX y 0a3l JaHUX MPO PEECTparlifo 3asB 1 3aMuTIB 3
ABTOMATUYHUM MPUCBOEHHSAM iM peecTpaliiHOro HoMepa, (IKCall€lo JaTh Ta 4acy
peectpariii [11, c. 153].

Pa3oMm 13 3aBOI0 MOJAIOTHCSI OPUTIHAIW MAaNepOBUX/EIEKTPOHHUX JTOKYMEHTIB
HEOOXI1THUX ISl TIPOBEJEHHS JEPKABHOI peecTpalii npas, iX ManepoBl/eNeKTPOHHI
KOIli, 3aCBIAUYEHI B YCTAHOBJICHOMY MOPSAAKY a00 BUTOTOBJIEHI IIUIIXOM CKaHyBaHHS
TaKMX JIOKYMEHTIB Yy mamnepoBiii (opmi, a TaKoXK JTOKYMEHT, IO HIATBEPIKYE
BHECCHHS TUJIATH 3a HAJaHHS BUTATY, Ta JOKYMEHT MPO CIUIATy aJMiHICTPATUBHOTO
360py [11, c. 154].

[TomanHs 3asBHUKOM JTOKYMEHTIB, HEOOXITHMX HJisi 3AIMCHEHHS Iep KaBHOI
peecTpairii mpaB He B MOBHOMY O0CS31 HE € MIJACTABOIO IS BIIMOBHU y TPUHAHATTI
3asBM, a € MIACTAaBOIO JUIsl 3ynmuHEHHA i1 po3rsiny [10]. €auHor0 miAcTaBoO IS
BIJIMOBH y TIPUIHSTTI 3asBH € BIJICYTHICTh JOKYMEHTA, 11O MiATBEP/KYE BHECCHHS
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IUIaTH 3a HaJlaHHA BUTATY 3 Jlep’KaBHOro peecTpy mpas, Ta JOKYMEHTa MpO CIUIaTy
aMIHICTPATUBHOI'O 300y, KpiM BHUIIAJIKiB, KOJIU OC10 3BUIBHEHO BiJ TaKMX oruiat (II.
13 Iopsinky Ne 868) [10].

[lepeBipka TOKYMEHTIB 11010 HAJAAHHS MOCTYT, K1 MOJAI0THCS IS 3A1MCHEHHS
Jep>KaBHOI peecTpallii mpas, MOJIArae€ y BCTAHOBJICHHI BIMOBIAHOCTI iX 30BHIIIHBOTO
BUIJISIYy TEBHUM BHMOTaM: TEKCT JIOKYMEHTIB, IO MOJAIOThCSA ISl JAep>KaBHOI
peecTpallii mpaB Ta iX 0OTsSKeHb, Ma€ OYTHU HAIMCAHUN PO30IpIUBO; MPI3BUIIE, 1M1,
no-0aThbKOBl (i3UYHUX OCI0 Ta iX MICHE MPOKMBAaHHA, a TaKOXX HallMEHyBaHHs
IOPUANYHUX 0CI0 Ta X MICHE3HAXO/KEHHSI MaloTh OyTH HAmKCaHi MOBHICTIO; Y
JOKyMEHTaX He Ma€ OyTH WiJUMINEHb, OMUCOK, 3aKPECICHb CIIIB Ta I1HIINX HE
00yMOBJICHUX Y HUX BUIIPABJICHB, HE IOMYCKAIOTHCS IOKYMEHTH, 3alIOBHEHI OJIIBIIEM,
a TaKOX 13 MOIIKOHKCHHSAMH, SKi HE JalOTh 3MOTH OJHO3HAYHO TAYMAYUTH iX 3MICT
[11, c. 154].

OCHOBHUMMU 3aBIaHHSIMU 1Ii€i CTaJli €: nmepeBipka HasBHOCTI JOKYMEHTIB PO
CIUIaTy aJIMIHICTPaTUBHOTO 300py HaJaHHS MOCIYT 1 HAJAHHS BUTATY 3 JlepkaBHOTO
pEECTpY TMpaB; MPUHHATTS 3asBH Ta JIOKYMEHTIB, HEOOXITHUX IS 3/1HCHEHHS
JIEp>KaBHOI peECTpallii MpaB; peecTparlis 3aaBu y 0a3i JaHUX MPO PEECTpaIlio 3asB 1
3aIUTIB; MIEpEeBipKa JOKYMEHTIB Ha BIAMOBIHICTD 3arajbHUM BuMoram [11, c. 154].

Hpyroro cTagisi € BCTaHOBJCHHS (PaKTy BIJACYTHOCTI MIJCTaB JJIS BIIMOBH B
HaJaHH1 TOCIYT 3 JEp>KaBHOI peecTpallii MpaB Ta iX OOTSHKEHb Ha HEPYXOME MaifHoO,
3YIIUHEHHS PO3TJISAY 3asBU MPO JCPKABHY PEECTpaIlifo IpaB Ta/ado iX oOTSKEeHb —
CTaJIisl «IOCITIKEeHb yCix 00cTaBuH cripaBu» [11, c. 154].

Came Ha 1i#l cTazii BIAOYBAaeThCs NPOLEC MI3HAHHS JEP>KaBHUM PEECTPATOPOM
yCiX OOCTaBUH CIpaBH: BIH BUBYAE JIOKYMEHTH, iX 3MICT, TOOTO BIAMOBIIHICTH IIUX
JIOKYMEHTIB BHMOTaM, SIKI BUCYBalOThCS 3aKOHOJABCTBOM; BIJNpaBisi€ MHUChbMOBI
3alUTH JI0 OpraHiB, iH(OpMaLlis BiJl SKUX € HEOOX1AHOK ISl TPOBEJACHHS 3aKOHHOI
Jiep>kaBHOI peectparii npas; Hampasise 3anutu a0 J3K depes [epkaBHuil peectp
npaB; OTpUMYy€ 1HGOPMAIIIIO0 MPO HASBHICTH a00 BIJCYTHICTH TMOJIATKOBOI 3aCTaBH 3
Peectpy oOTsKeHb pyXOMOTO MaiiHa; BHUBYA€ JaHi, SKi MICTATbCS B JlepkaBHOMY
peecTpi paB Ta y «cTapux» peectpax [11, c. 154]..

[Tix gac 3ailicHEHHS IepKaBHOT peecTpallii MpaB, SKi BAHUKIIN Ta 3apEECTPOBaHI
B ycraHoBlieHoMy mopsinky f0 01.01.2013 p., nepkaBHUM peecTpaTop 3alUTYE Bif
OpraHiB BHKOHABYOi BJaJH, OPTaHIB MICIIEBOTO CAMOBPSIYBaHHS, MIAMPUEMCTB,
yCTAaHOB Ta OpraHi3ailiii, sSKi BIJMOBIIHO JO0 YWHHOIO, Ha MOMEHT pEeCTpallii,
3aKOHOJABCTBA TMPOBOAWIM TaKy peecTpalito, iHpopmarito (I0BIAKH, KOIIii
JIOKYMEHTIB TOIII0), HEOOXIHY JIsI peecTpallii mpaB Ta iX OOTsHKEHb, SKIINO Taki
JIOKYMEHTH He OYJIU MojaH1 3aIBHUKOM a00 SIKIIO JOKYMEHTH, MOJIaH1 3asBHUKOM, HE
MICTSTh TependauyeHuX MMM 3aKOHOM BIJIOMOCTEM Mpo MpaBoHaOyBaua abo Mpo
HepyxoMe wmaiHo. CyO0’ekTH, A0 SKMX HaAIUIIOB TaKuW 3amuT, 3000B’s3aH1
0€30IUTaTHO B YCTAHOBJIEHOMY 3aKOHOJIABCTBOM MOPSAKY MPOTITOM 3 poOoYHX JHIB
HaJgaTH Jep>KaBHOMY pEeCTpaTopy BIAMOBIMHY 1H(OpMAIl0, 30KpeMa 00
3apeeCTPOBAHUX PEUOBUX IMPAaB HA HEPYXOME MAWHO, Y TOMY YHCII Ha 3E€MEJbHI
naurstHKY (11, 8-1 4. 2 1. 9 Bakony Ne 1952-1V) [11, ¢. 154].

Posrnan mokymMeHTIB HajaHHA TOCIYr 3 JEpXKaBHOI peecTpamii mpaB Ta iX
OoOTsDKeHb Ha HEPyXOME€ MaiHO Tepembdadae: a) BCTAHOBJICHHS BiAMOBITHOCTI
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3asBJICHUX TpaB 1 MOJAHUX JOKYMEHTIB BHUMOTaM 3aKOHOJABCTBA: BIJIMOBIIHICTh
000B’SI3KOBOTO JIOTPUMAaHHS MUCHbMOBOI ()OPMH MPABOUYMHY Ta HOTO HOTapiaIbHOTO
MOCBITUeHHs (y BHIIaJIKaX, YCTAHOBJICEHUX 3aKOHOM); BIJIOBIIHICTh MOBHOBa)KCHb
oco0u, siKka MOJA€ JIOKYMEHTH Ha JIepKaBHY PEECTpALll0 MpaB Ta iX OOTSKEHb;
HasBHICTh (PaKTy BUKOHAHHS yMOB IIPaBOYMHY, 3 SIKUMH 3aKOH Ta/a00 JIOTOBIp
(yroga) mTOB’SI3y€ MOXJIMBICTh 3JIMCHEHHS JIepKaBHOI peecTpalii BUHUKHEHHS,
nepexoay, MPUIMHEHHS MpaB Ha HEpyXoMe MaiHO ab0 OOTSKEHHS TakuX Ipas; O)
BCTAQHOBJICHHSI ~ BIJCYTHOCTI ~ CyHEepEeYHOCTEH MK  3asBICHUMH Ta  yKe
3apeeCTPOBAHMMH TIpaBaMU Ha HEPYXOME MaiHO Ta iX OOTSIKEHHSMH, 30KpeMa
BIJIMOBIAHICTD BIJOMOCTEH MpPO HEpyxoMe MaiHO, HasBHUX y [lep:kaBHOMY peecTpi
mpaB Ta MOJAHWX JOKyMEHTaX;, HAasSBHICTb OOTSKEHb IpaB Ha HEPYXOME MaKHO,
3apeeCTPOBAHMX BiIOBIIHO JI0 BUMOT IbOT0 3aKoHy [12].

Ha mincraBi po3risiAgy JOKYMEHTIB NOJAHHUX JUIsl TPOBEIEHHS JEpHKABHOI
peecTpallii AepKaBHUM peecTpaTop BUPILIYE YU € MMIJICTABH JJIs 3yMIMHEHHS PO3TIISTY
3as1BM HaJlaHHS MOCIYT 3 JIEPKABHOI peecTpallii mpaB Ta iX OOTsHKEHb Ha HEPyXOMe
MaiiHO a00 HasBHI IHII MIJCTaBH, 3a SKUX HEOOXIJHO BIJIMOBIIATH Y IPOBEICHHI
nepkaBHOI peectpartii mpas [13].

Takum 4YMHOM, aAMIHICTpaTHBHA TpPOLIEAypa HAJaHHS IMOCIYT 3 Jep>KaBHOL
peecTpailii mpaB Ta iX OOTSDKEHb HAa HEPyXOME MalHO CKJIAJAEThCS 3 TaKUX CTaaii
(eramiB Ta mii): 1) mojmaHHS 3asBU Ta JOKYMEHTIB 10 Hei BKJIIOYae Tajl dil SK
MPUIHATTSA 1 EpeBIpKa JOKYMEHTIB, 10 MOJAI0ThCS ISl Jep>KaBHOI peecTpalii npas
Ta X OOTSDKEHb; peecTpallisl 3asBU TOLIO0; 2) pO3IJsj CpaBh ad0 JTOCHIIKEHHS YCIX
00CTaBHH II0A0 HA/IaHHS MYOII4YHOI MOCIYTH; 3) NPUUHSTTS PILLICHHS 11100 HaJaHHs
MOCJYTH 3 JEP’KaBHOI peecTpallii peyoBUX IMpaB Ha HEPyXoMe MaiHO; 4) BHECCHHS
3aMUCiB 70 JACPXKABHOTO PEECTPY TMpaB MIOA0 HAJAHHA TOCIYTH 3 JAepKaBHOI
peecTpallli pedyoBHX MpaB HAa HEPyXOMe MalHO; 5) BHIaya JTOKYMEHTIB W00
HaJaHHS TIOCIIYTH 3 IEPKaBHOT peecTpallii peuoBUX IpaB HA HEPYXOME MaiHO.

Cnucok BUKOPHUCTAHUX JIZKEPEJI:

1. Tumomyxk B. II. Tlpomneaypa npuifHATTS aAMIHICTPAaTUBHUX aKTIiB
NUTAHHS TPABOBOTO PEryjIlOBaHHS : JuC. .. KaHa. fopua. Hayk : 12.00.07.
K., 2009. 214 c.

2. AnMiHiCTpaTMBHE TIpaBO YKpaiHM : akaJeMiuHui Kypc : [miapyd. uis
CTy[. FOpHJ. CHell. BUIIMX HaB4. 3akid. : y 2 T. / B. b. ABep’ssnoB, O. ®. Anapiiiko,
1O. I1. butsk Ta 1H. ; ron. peakoin. B. b. Asep’ssnoB]. K. : FOpunuuna nymka, 2004.
T. 2 : OcobnuBa yactuHa. 583 c.

3. Kysbemenko O. B. CtpykTypa aaMiHICTpaTUBHOTO MPOIIECY : OHOBJICHHS
BUMIPY. AKmyanvHi npobiemu Cy4acHoi HaAYKU 8 OOCHIONCEHHAX MOJOOUX VUEHUX
conen. Bum. : y 2 4. Cimdeponons : Kpumcekuil 1opua. iH-T XapKiBCbKOTO YH-TY
BHyTpimHiX crpaB ; Bimapykosano 1T “Ensinbo”, 2005-2005. Y. 1. 2005. C. 117—-
121

4, bannypka O. M. Miniitis 1 HaceJIeHHS : Teopis 1 JOCBIJ MapTHEPCTBA :
MoHorpadist. Xapkis : Bun-so Hau. yu-ty BHyTp. cipas, 2004. 199 c.
S. Jlereza €. O. Teopis myOAIYHUX TOCTYT : aJMIHICTPAaTUBHO-IIPABOBA

cKkJanoBa : MoHorpadis. Xepcod : BunaBuuuuii nim « enpBetrkay, 2016. 452 c.



73

6. Ilepenemtok B. I'. AamiHicTpaTUBHUM mpoliec. 3arajbHa YacTHHA . HaBY.
nocionuk. Yepnismi : Pyta, 2003. 367 c.

7. Leheza Ye., Len V., Shkuta O., Titarenko O., Cherniak N. Foreign
experience and international legal standards of applying artificial intelligence in
criminal proceedings. Revista de la universidad del zulia. 2022. Vol. 13, no. 36, 276-
287. DOI: https://doi.org/10.46925//rdluz.36.18.8.

8. Ilpo 3aTBepmxeHHs [HCTPYKIIi PO MOPSIIOK ACP>KaBHOT peecTparlii mpana
BJIACHOCTI Ha OO0'€KTH HEPyXOMOro MaifHa, IO TnepedyBaloTh Yy BIACHOCTI
opuandHuX Ta (i3MuHUX oci®6 : Haka3 JlepkaBHOro KomiTeTy OyAiBHHUIITBA,
apxiTEeKTypu Ta XUTI0BOI NomiTUKK Ykpainu Big 09.06.1998. Ne 121. Odpiyitinui
gichux Yxpainu. 1998. Ne 26. C. 203.

9. JlesAki muTaHHS CIIPOIIEHHS MOPSAKY HaJaHHSA aJMIHICTPATUBHUX MOCTYT
y cdepi aepxKaBHOI peecTpallii peyoBUX MPaB HA HEPYXOME MalHO Ta iX OOTSKEHb
:IlocranoBa KabGinetry MinictpiB Ykpainu Big 18.03.2015 p. Ne 137. Vpsaoosuii
kyp’'ep. 2015. Ne 59. 1 kBiT.

10. TIlIpo 3arBepmxenHst [lopsnky Jep:kaBHOI peecTpallii paB Ha HEPyXOMe
MaiHOo Ta iX o0TspkeHb : [loctanoBa KaGinety MinicTpiB Ykpainu Big 17.10.2013 p.
Ne 868. Ogiyitinuii gicnux Yxpainu. 2013. Ne 96. Ct. 3549.

11. Tamaps . B. Cranii aaMmiHICTpaTHUBHOI TpoUEaypu 3 Jep>KaBHOL
peecTpallii peyoBUX IMpaB Ha HEPYXOME MaWHO. AKmyanvHi npobdiemu oepxcasu i
npasa. 2017. Ne 78. C. 150-156.

12. Leheza Ye., Odyntsova I., Dmytrenko N. Teoria y regulacion legal del
apoyo informativo de los procedimientos administrativos en Ucrania. Ratio Juris
Unaula. 2021. Vol. 16, no. 32, pp. 291-306. DOI:
https://doi.org/10.24142/raju.v16n32a12.9.

13. Leheza Ye., Savielieva M., Dzhafarova O. Structural and legal analysis of
scientific activity regulation in developed countries. Baltic journal of economic
studies. 2018. Vol. 4, no. 3, pp. 147-157. DOI. https://doi.org/10.30525/2256-
0742/2018-4-3-147-157.

11. TeopeTuko-nipaBoBa NPHPOJA TMOHATH HAIVISIAY Ta KOHTPOJI i iX
CHiBBiIHOIIIEHHSA

Y cydacHux yMoBax TpaHcopmailii MOpaBOBOi CHUCTEMH  YKpaiHH,
JOCJIIDKCHHST TIOHATh HAIISIIy Ta KOHTPOJO HaOyBae 0co0yMBOi akTyasbHOCTI. e
3yMOBJIEHO  HEOOXIJHICTIO  3a0e3nedeHHs  e(PeKTUBHOro  (YHKIIOHYBAHHS
JepXKABHOTO YMPAaBIiHHS, JOTPUMAHHS 3aKOHHOCTI Ta MPaBOMOPSIKY, a TaKOX
NIBUIICHHA SIKOCTI HaJaHHS JepXaBHUX mociayr. Harnmsang Ta KoOHTposb €
HEBII'€MHUMH CKJIAJJOBUMU MEXaHI3MYy JEPKABHOTO YIPaBIiHHA Pi3HUMH chepamu
CYCIIUIBHOTO JKHUTTS, 1 iXHE e(eKTUBHE (PYHKIIIOHYBAHHS € 3aMOPYKOI0 CTAOLIHHOTO
PO3BUTKY CYCH1IbCTBA.

OaMH 3 KIIOYOBHUX ACHEKTIB aKTyaJIbHOCTI JOCIHIIPKEHHS MOHSITHh HArJsAay Ta
KOHTPOJIIO TOJISirae B IXHiM poJii y 3a0e3leyeHH]l 3aKOHHOCTI Ta MpaBomopsiaky. B
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yMOBaxX JAEMOKPATUYHOI'O PO3BUTKY JEP:KaBH, BAKIUBO, 00 AISUIBHICTh JIEPKaBHUX
OpraHiB, OpraHizaiiii Ta yCTaHOB BIJIITOBilaJla BUMOTaM 3aKkoHoAaBcTBa. Harmsn ta
KOHTPOJIb BHUCTYIAIOTh SIK MEXaHI3MHU 3amoOiraHHs MOPYIICHHSAM 1 3a0e3reueHHs
BIJIMOBIAHOCTI A1SILHOCTI Cy0'€KTIB IIPAaBOBUM HOPMaM.

TakuM YUHOM, JOCIHIJKEHHS TOHATh HArJSAy Ta KOHTPOJIO B YKpaiHi €
HAJ3BUYaHO aKTyaJbHUM 1 BaXIMBUM. BoHO cripuse 3a0e3ne4eHHI0 3aKOHHOCTI Ta
IPaBOMOPSIKY, MIABUIIEHHIO €()eKTUBHOCTI JEP>KABHOTO YIPaBJIIHHS, 3aXUCTY IMpaB
1 cBOOOJ TpOMaJIsiH, BAOCKOHAJIEHHIO 3aKOHO/AaBUO1 0a3u Ta iHTerpamii YkpaiHu 10
€BPOIIEHCHKOTO MTPABOBOTO MIPOCTOPY. Y Cy4aCHUX YMOBAX PO3BUTKY JIEPKaBHOCTI Ta
MPaBOBOI CHCTEMH, JOCIIKEHHS IMUX MOHITh HaOyBa€ OCOOJIMBOI 3HAYYIIOCTI JIS
3a0e3IeUeHHS CTa01IbHOTO Ta TAPMOHIHHOTO PO3BUTKY CYCHIIBCTBA 1 ICPIKaBH.

Cran onpauwBaHHsa wi€i npodsemu. [IpaBoBa mnpupoma Hamsgy Ta
KOHTPOJIIO JAOCTIKyBajlacs OaraTbMa BITUM3HHUMU BUEHHMH. BapTo 3ragatu mparti
O.®. Amnppiiixko, FO. II. burska, C.C. BerBuupbkoro, B.M. TI'apamyka, I. II.
lNomocuiuenka, A.B. [lenuncoroi, O.B. Ky3emenko, B.K. Kommakora, T.O.
Komomoens, X.II. Spmaki Ta iHmmx. Pa3zom 3 TuM, NUTaHHS CHIBBIIHOIICHHS
KOHTPOJIIO 1 Harigay noTtpedye MOoJaibIIoro po3rsiay, OCOOJMBO B KOHTEKCTI
YIOCKOHAJIEHHSI YWHHOTO 3aKOHOJIaBCTBA 3 METOI CTBOPEHHSI €(EeKTHUBHUX
MEXaHI3MIB 3aXUCTy TpaB 1 CBOOOJ rpOMaJIsiH, a TAKOXK MpPaB 1 3aKOHHUX 1HTEPECIB
IOPUINYHUX 0C10, 3a0€3MeUeHHs 3aKOHHOCTI Ta MPaBOIOPSIAKY Yy JepxkaBi. OcoOIMBO
BOXKIIMBUM € aHaI3 CyYaCHUX TEOPETUKO-TNPABOBUX KOHIIEMIIM 00 B3aEMOAIT
KOHTPOJTIO Ta HATJISIY B IIbOMY KOHTEKCTI.

Meta cTaTTi - BUCBITIINTH TEOPETUKO-TIPABOBY MPHUPOAY TMOHATH HATIAAY 1
KOHTPOJIIO Ta iX CIIBBIIHOUIEHHSI.

Bukiiag ocHoBHOro marepiaay.

Harmsim 1 KOHTpOJh € BaXIMBUMH CKJIQJIOBUMH MEXaHI3My ITIPaBOBOTO
perynioBaHHS B JepKaBi. IxHi (QyHKILIl crpsiMoBaHi Ha 3abe3NeueHHs 3aKOHHOCTI,
JTUCIUIUTIHM Ta HAJEKHOTO BHKOHAHHS TMPaBOBHX HOpM. He3Bakarouum Ha TiCHHIMA
B3a€MO3B'A30K, HATJIAJ 1 KOHTPOJIb MalOTh PI3HI TEOPETUKO-TPABOBI MPUPOJIU Ta
BUKOHYIOThH CTIeIIM(1YHI 3aBIaHHS Y TIPABOBIN CUCTEM1 Y KpaiHU.

[luTaHHa B3a€MO3B'SI3KYy KOHTPOJIIO 1 HArJIsAy B Haylll aJMIHICTPAaTUBHOTO
npaBa € OJHUMU 3 HAWOUIbII 0OroBoproBaHMX. HayKoOBIIl 10 CHOTOIHINTHBOTO Yacy
HE MIHNIUIA YITKOTO 1 OJJHO3HAYHOI'0 BH3HAYEHHS OCHOBHUX BIAMIHHOCTEN MK IIUMU
JIBOMA TIOHSTTSIMH, IO YCKJIATHIOE iX BUKOPUCTAHHS B MPABO3aCTOCOBHIM MPAKTHIII.
Ile mMOsACHIOETHCS MIMPOTOO AHAII30BAHUX TOHATH, PI3HUIICI0 Ta CXOXKICTIO iX
HOPMATHUBHO-TIPABOBOTO BHUPAXXEHHS 1 BIACYTHICTIO YHI(IKOBAHOIO MiAXOAY MO
BU3HAYEHHS 1X CYTHOCTI. JlOCHII)KEHHS TEOPEeTUYHUX ACIMEKTIB, HOPMAaTHUBHO-
npaBoBOi 0a3M Ta MPAKTHUYHOTO 3aCTOCYBAHHS BUSBUJIO PI3HOMAHITHI MOTJSIAH, IO
PO3KpPUBAIOTh CYTHICTh TMOHATH "KOHTpodw" 1 "Harmsgg' Ta iX  OCHOBHI
XapaKTEPUCTHUKHU.

KoHTpons BUCTyMae BaXKIMBOIO O3HAKOKO 3MICTY JIEPKaBHOTO YIPABIIHHS, a
BIJITaK € SIBUIIEM OaraTorpaHHUM Ta pi3HOIUIaHOBHM. lle mae mijmcraBu po3risiaTv
Horo y HayKoBHX Konax, sik: ¢yHkuis ynpasminasa (Cepena B.B., Kicinp 3.P., Kicinb
P.B., O. ®. Auppiiiko; O. 0. IlinayOunuit); cnoctepexenHi 3a 3akonHictio (T. C.
['onogHOBa); K cmoci6 Ta 3aci® 3a0e3meueHHs] 3aKOHHOCTI 1 TUCHUIUTIHU B MPOLIEC]
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3/1iCHEeHHs 1epkaBHO1 BukoHaB4oi Biaaau (B. I. Kypuio) [1;2;3;4].

KozsikoB P.C. niikoM ciymiHo 3a3Hayae, 10 3 €TUMOJIOTTYHOI TOYKHU 30Dy
HATJS PO3YMIETHCS SK: CIIOCTEPEIKEHHS 3 METOI0 MEPEeBIPKU. Y HAYKOBUX KOJax
MOXHA 3YCTPITH PI3HI TPAaKTyBaHHS IMOHSATTS «HAIJISIAYy», a came: 1) 3abe3reueHHi
3aKOHHOCTI; 2) HampsAMOK JAepkaBHOi nisuibHOCTI (SIpema O.0.); 3) BUSBIEHHS Ta
nonepemxeHHs npasonopyuiens (FO. [1. butsx) [4].

Ax nume IlaBmuk 1., Ha 3aKOHOJABUYOMY PIBHI TaKOX HEMae YITKOTO
PO3MEXKYyBaHHSI MOHATH “KOHTPOJdb 1 “Haryan’. IlpoTe s mMpakTUKH yHpaBlIiHHS
BOXIMBUM € TBepmkeHHs A. B. JleHncoBoi mpo Te, mo I1i MOHATTS MOTPIOHO
PO3MEXOBYBaTH HaBITh TOMi, KOJM 3aKOHOJABEIlb JJIsi BHW3HAYCHHS Ha3BU 1
PETYJIIOBaHHS MMOBHOBAXEHb TUX UM 1HIIMX OPTaHIB BUKOPHCTOBYE OOWIBA TEPMIiHH
[5;6].

IcHye pi13HOMAHITHICTH MIAXOJIB /O CIIBBIIHONICHHS IMOHATH «KOHTPOJbY 1
«Harmsaay. Jeski Bueni, Hanpukiaang M. B. Pynenko ta B. C. Illectak, BBakaroTh 11l
MNOHATTS CHUHOHIMIYHUMHU. [IpoTe OULIBIIICT HAYKOBI[IB BOAYalOTh BAKIIUBI
BIJIMIHHOCTI MK HUMH 1 MIAKPECTIOI0Th HEOOXITHICTh YITKOTO BU3HAUYCHHS KOXKHOTO
3 nux tepMiHiB. 3okpema, H. A. T'op6oma, O. O. IlinnyOuuii, O. ®@. Anapiiiko
pO3MIIAIAlOTh iX SK PI3HI aClIeKTH YIpaBIiHChKOI misuibHOCTI. [, SIkoBieBa
BIJIMOBJISIETHCS BiJl TOPIBHSIHHS WX TEPMIHIB [4].

Ha namy nymKky, Harjsi npeacTaBisie cOOOK CUCTEMY YIPaBIIHCHKHUX TN Ta
3aXOMdiB, CHOPSIMOBAaHWUX Ha 3IACHEHHS CIOCTEPSKCHHS 32 BUKOHAHHSIM
BCTAHOBJICHUX 3aKOHOM HOpPM, TpaBuj, BUMOT ab0 ymoB. OCHOBHA MeTa HATJSIY
noJjsirae B 3a0€3MeUeHH1 TOJAEPKaHHS 3aKOHHOCTI, 3aXUCT1 MPaB 1 3aKOHHUX 1HTEPECIB
rpOMajisiH, a TakKoXX 3a0e3MedyeHHl BIAMNOBIAHOCTI MISJIBHOCTI CYO'€KTIB IpaBa
BCTAHOBJICHUM CTaHJAapTaM 1 BUMOTaM.

JIo OCHOBHUX XapaKTepUCTUK HArJAIy MOXKHA BITHECTH: 3a0e3leUeHHS
3aKOHHOCTI (HArJIsi/l CIPSAMOBAHMM Ha 3a0e3MeueHHs BUKOHAHHS MPABOBUX HOPM 1
JOTPUMAHHS 3aKOHHOCTI CYO’€KTIB TPaBOBITHOCHH), MPOQIIAKTUYHUN XapakTep
(Harmsin BKITIOYAE MPOQUIAKTUYHI 3aX0H, CIPSIMOBAH]1 Ha 3aM00ITaHHs MTOPYIICHHSIM
IPaBOBUX HOPM); CUCTEMAaTUYHICTh (HArJsi/] 3A1MCHIOETHCSA Ha MOCTIHHIM OCHOBI, 1O
JI03BOJISIE BYACHO BUSIBJISITH Ta YCYBaTH MOPYIICHHS); TOBHOBAXXEHHS Ha BTPYYaHHS
YIOBHOB)XEHI  OpPraHM  MaloTh  MPaBO  3aCTOCOBYBaTH  3aXOJU  BIUIMBY
(amMiHICTpATUBHI CaHKIIIi, MPUTIKUCH, TOIO) Y pa3l BUSBJICHHS MOPYIIEHB).

KoHTposib — 1€ AisUIbHICTh YHMOBHOBa)XXEHUX OpraHiB ado MocajoBHX 0CiO,
CIIpsSIMOBaHa Ha TMEPEBIPKY BIAMOBIIHOCTI MJISJIBHOCTI CYO'€KTIB BCTAaHOBJIECHUM
HOpMaM, TIpaBWJIaM 1 CTaHAApTaM 3 METOI0 3a0€3IMEUYCHHS HAJICKHOTO BUKOHAHHS
3aBaaHb 1 QyHkuid. Kontpons nependayae peryisipHy MepeBipKy, MOHITOPHHI Ta
OIIHKY JISUTBHOCT1 CyO'€KTIB.

Jlo OCHOBHHX XapaKTEPUCTHK KOHTPOJIO MOJYKHA BIIHECTH: TICPEBIPOYHUI
xapakTep (KOHTPOJIb mepeadadae mepeBipKy JisILHOCTI Cy0'€KTiB Ha BiJIMOBIIHICTD
BCTAHOBJICHUM HOpMaM 1 TIpaBuiaMm), 3a0e3MeUeHHs] BUKOHAHHA (KOHTPOJIb
CIpsIMOBaHUW Ha 3a0e3MeUeHHs HaJeKHOTO BHUKOHAHHS 3aBAaHb 1 (QYHKINN
cy0'extamu); oOIiHKa €(EeKTUBHOCTI (KOHTPOJIb BKJIIOYAE€ OLIHKY €(EeKTUBHOCTI
TISUTBHOCTI Cy0'€KTIB Ta iX BIAMOBIIHOCTI BCTAHOBJIEHUM CTaHApTaM); 3aCTOCYBaHHS
3aXO0/iB BIUTMBY (KOHTPOJBHI OPraHW MAarOTh MPABO 3aCTOCOBYBATH 3aXOJH BIUIMBY
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(3axoaM aaAMIHICTPATUBHOTO ab0 JUCIHUIUIIHAPHOTO XapakTepy) Yy pa3l BHUSABICHHS
MOPYIIEHB ).

Harmsi 1 KoHTpoJib, sIK 3ac00M 3a0€3MeUeHHs JUCIUIUIIHMA 1 3aKOHHOCTI MalOTh
CIIUJIbHI pUCH, a caMme: 3a0e3MeUueHHs 3aKOHHOCT1 (00K 1Ba IHCTUTYTH CIPSIMOBaHI Ha
3a0e3Me4YeHHs] BUKOHAHHS IMPaBOBUX HOPM 1 JIOTPUMAaHHS 3aKOHHOCTI); HasBHICTb
MOBHOBaXEHb Ha BTpy4aHHS (YIIOBHOBa)KEHI Cy0’ €KTH MArOTh IPABO 3aCTOCOBYBATU
3aX0JId BIUITMBY Yy pa3l BUSBJICHHS IOPYIICHB); MOCTIMHMM XapakTtep (Harasm 1
KOHTPOJIb 3/IIMCHIOIOTHCS HA TMOCTINHHIA OCHOBI, IO JTO3BOJISIE BYACHO BUSBIISITH Ta
yCYBaTH MOPYIICHHS).

[Topsim 3 mwMM, HArasA Ta KOHTPOJb HE MOXKHA BBaKaTH TOTOXXHUMH, IIi
MOHATTS MalOTh BIIMIHHOCTI, 10 SIKKX MM BIJITHOCHMO: METa 3aCTOCYBaHHsI: HATJIS
Mae MPOPUIAKTUYHUI XapaKTep 1 COPSIMOBAHUI Ha 3amo0IraHHs MOPYIIEHHSIM, TOJ1
AK KOHTPOJb CIPSMOBAaHMN Ha IMEPEBIPKY BIAMOBIIHOCTI AISUIBHOCTI CYO'€KTIB
BCTAHOBJICHUM HoOpMaM. Meroau 31MCHEHHS (HArjs BKIIOYAE CHCTEMaTHYHE
CIIOCTEPEKEHHS 1 aHaji3, TOAl SK KOHTPOJIb Mependadae peryssipHy MepeBipKy 1
MoHIiTopuHT). Cdepa 3acTocyBaHHS (HArJSAI 3MIMCHIOETHCS 3 METOIO 3a0e3IeUeHHS
3arajbHOI 3aKOHHOCTI, TOJI K KOHTPOJIb CIIPSIMOBAHMM Ha 3a0€3MEUeHHS HAJIEKHOIO
BUKOHAHHS KOHKPETHUX 3aBJaHb 1 QYHKIIIH).

OTxe, BUKJIQJICHE BHIIE JO03BOJSE 3pOOMTH TEBHI y3araidbHeHHs. Harmsan i
KOHTPOJIb € KJIIOYOBUMH €JIEeMEHTaMHU MPaBOBOI CHUCTEMH YKpaiHH, SIKI BiAIrparoTh
BOKJIUBY pOJIb Y 3a0€3IeUeHH] JOTPUMAaHHS 3aKOHHOCTI Ta HAJICKHOTO BUKOHAHHS
MPaBOBUX HOPM Cy0O’€KTaMH MPaBOBIMHOCWH. He3Bakarounm Ha HASIBHICTH CHITBHUX
pHC, HATJISA 1 KOHTPOJIb MAIOTh Pi3HI TEOPETUKO-TIPABOBI MIPUPOHU 1 BUKOHYIOTH Pi3HI
cnenu@iuHi 3aBmAaHHSI. PO3YMIHHS TEOPETHKO-TIPABOBOI NPHPOAM HAIJISAY Ta
KOHTPOJTIO, @ TaKOX iX CHIBBIIHOIIEHHS, € KPUTHYHO BAXIIMBUM 11 €(PEKTUBHOTO
(YHKILIOHYBaHHS MPABOBOI CUCTEMH, AOTPUMAHHS 3aKOHHOCTI Ta MPABOMOPSAKY Y
nep>kapi. ['muOoke po3yMiHHS 1 YiTKE PO3MEXKYBAaHHS HATJISAY 1 KOHTPOJIO CIPHUSE
3a0€3MeYeHHIO0 BEpXOBEHCTBA MpaBa B YKpaiHi.

3HaYeHHs HATJSAY Ta KOHTPOJIO Y MisUIBHOCTI JEp>KaBHUX OPTaHiB IMOJSATAE Y
3a0e3Me4eHH1 MiI3BITHOCTI, MPO30POCTI Ta €(PEKTUBHOCTI JEP>KAaBHOTO YIPABIIHHS,
a/pKe HarjsJ Ta KOHTPOJIb JO3BOJISIOTH 3a0€3MEUUTH IPO30PICTh 1 MIA3BITHICTh Y
TISJIBHOCTI  JIepKaBHUX OpraHiB IIJBUINYIOTh pPIBEHb JOBIPH TPOMAJISH J0
JepaBHUX 1HCTUTYLINA. 3a0e3neuyloun Halle)KHe BUKOHaHHS (YHKIIN 1 3aBAaHb,
HarJIs 1 KOHTPOJIb CIIPUSIOTE €(heKTUBHOMY BUKOPHUCTAHHIO JIEP>KaBHUX PECYpCIB.

BucnoBku. [TincymMoByrour BHIIIEHABEICHE CIIJI 3a3HAYMTH, IO HArJBSL 1
KOHTPOJIb € BOXKJIMBUMH €JI€MEHTaMH MPaBOBOI CUCTEMHU Y KpaiHH, sIKi 3a0€3MeuyoTh
JOTPUMAaHHS 3aKOHHOCTI Ta HaJIG)KHE BUKOHAHHS TMpaBOBUX HOopM. Hespakarouwm Ha
CHUIbHI pHUCH, Il IHCTUTYTH MalOTh pPIi3HY TEOPETUKO-TIPABOBY MPUPOAY Ta
BUKOHYIOTh crenudiuHi 3aBaaHHs. PO3yMiHHS TEOPETHUKO-IPABOBOI MPUPOIU
HarSIIy Ta KOHTPOJIIO, & TAKOXK iX CIIBBIIHOIIEHHS, € HEOOXITHUM JJ1 €PEKTUBHOTO
(GYHKIIIOHYBaHHS TIPaBOBOi CHUCTEMH Ta 3a0€3MEUYCHHS BEPXOBEHCTBA IpaBa B
VYkpaini.

Y cydacHHX yMOBax pO3BUTKY YKPalHCHKOI JepKaBU pOJb HATIALy Ta
KOHTPOJIIO CTAa€ OCOOJMBO AaKTyaJIbHOIWO. BOHM € BaXXIMBUMH IHCTPYMEHTAMHU Y
00poTh0OI 3 KOpyMIli€ro, 3a0e3MeueHHl 3aKOHHOCTI Ta MIJABUIICHHI €(PEeKTUBHOCTI
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JIEp’)KaBHOTO YIpaBiiHHA. BIOCKOHaneHHs IMX MeXaHI3MIB Ta iX ajanTarlis 10
CYyYaCHUX BHKJIMKIB € KIFOUOBUM 3aBJAHHSAM JJIs 3a0€3ME€UEHHSI CTIMKOTO PO3BUTKY
Ta 3MIITHEHHS TIPABOBOI JIep>KaBU B Y KpaiHI.
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